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I'naBa 1. IlonsiTHE IOPpUAUYECKOH TEXHUKH

§ 1. OcHOBHBIE COBpEMEHHbIE
KOHIIENIUU IPUIAIECKON TeXHUKH

IOpnanueckas texunka (zajee — FOT) — coBokynHOCTh METOIOB, MPUHLMIIOB, CPEICTB U
IIPUEMOB, MCTIOJIb3YEMBIX B COOTBETCTBUHM C IPUHATHIMU IPaBUIaMH IIPU BIPAOOTKE U CUCTEMaTh3a-
LIMM HOPMATHUBHO-IIPABOBBIX AKTOB 11 OOECIIeUeHnsl UX COBEPIICHCTBOBaHUA. BakHelas ee pas-
HOBUJIHOCTb — 3aKOHOJIaTe/IbHas (IIPaBOTBOPUYECKAs ), B YACTHOCTH, KOAU(PHUKALMOHHAS TEXHUKA.

KpaTkasi ncropusi nosiBJieHus1 OPUAMYECKONM TEXHUKH. ABTOPCTBO TEPMUHA ITPUHAIE-
KUT HeMeLKoMY npaBoseny Pynonsdy ¢on Hepunry (1818-1892). «lOpuanueckas TexHuka» sBis-
€TCs1 YaCThI0 €ro OCHOBHOIO TpyAa «JlyX pUMCKOro IpaBa Ha pa3jIMuHbIX CTYNEHSX €ro pa3BUTHUS»,
naparpagsr 37-41. B Poccun uzpasanace B 1860 rogy B yerBeproM TomMe «lOpuanueckux 3anu-
cok», B 1905 romy oTnesnbHbIM M3JaHUEM M B HACTOALIEE BPEMs, HAIIPUMEDP, U3/1aHUE B NIEPEBOIE
®. C. tlernopda (CII6., 1995. 105 c.).

HccnenoBanus 1o 10puIuuecKor TEXHUKE, TO €CTh UCKYCCTBY CO3JJaHUs Y IPUMEHEHNU S 11PaBa,
ITPOBOAWJIMCH aHTUYHBIMU aBTOPaMH, B 4acTHOCTH, [ImatoHom n Apucroresnem. bonbias 3aciayra B
pazpaboTKe IpuaInIecKoil TexHuku npuHamiesxkut @. bakony, T. [o66cy, [Ix. Jlokky, I11.-JI. Mon-
teckbe, U. bentamy u ap.

IOpruanueckas TeXHMKA BKJIIOYAET JBa UCKYCCTBA: CO3/1aHUA IIpaBa v MPUMEHEHNU I1paBa.

IOpuanueckas TeXxHUKA — 3TO B, IOPUINIECKOU AeATENbHOCTH. KOpUCTHI MMEIOT YeThIpe KBa-
midukanuu: 6akaiaBp, MarucTp, KaHAWAAT HayK U IOKTOp. bakanaBp Mo HanpaseHHIO OArOTOBKU
030900 KOpucnpyneHys roTOBUTCSA K CAEIYIOIIMM BUJaM MPO(EeCCUOHATBHON JEeSTEIbHOCTH:

1) HopMoTBOpUECKas,

2) npaBONPUMEHHTENbHAS,

3) npaBOOX paHUTEbHAS,

4) 3KCIIEPTHO-KOHCYJIbTALIMOHHAS,

5) neparormyeckas (MpenogaBaHye MPaBOBBIX TUCIMILUIMH B 00pa30BaTeIbHbIX yUPEKICHUIX
KPOME BbICIIUX YYE€OHBIX 3aBE/ICHUN).

Maructp no Hanpasienuio nogroroku 030900 FOpucnipygeHius roroBUTCs K CleAyoIuM
BUaM ITPO(PECCUOHATIBHON AEATEIbHOCTH:

1) mpaBoTBOpUECKas,

2) npaBOIPUMEHHTENbHAS,

3) npaBOOXpaHUTEbHAS,

4) 3KCIIEPTHO-KOHCYJIbTALIMOHHAS,

5) OpraHM3alMOHHO-YITPABJIEHYECKAs],

6) Hay4HO-UCCIIEN0BATENbCKAs,

7) negarornyeckas.

Io kax/10My U3 epeyrCIEHHbIX BUIOB IOPUINYECKOH AeATEIbHOCTH I0PHCT JA0JKEH OBJIAJETh
OCOOEHHOCTSIMH I0PUINYECKOIN TEXHUKH.

IOpuct MokeT nosTyYuTh U TPETHIO KBATU(PHUKALIMIO I10 IIPOrpaMMam IMOArOTOBKY HayYHO-IIeAa-
TOrMYecKux Kagpos (cT. 69 denepanpHoro 3akoHa ot 29 nekadpst 2012 1. Ne 273-03 «O6 obpazo-
BaHuM B Poccuiickoit @enepauum»).
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JlesiTeNbHOCTh B KOHTEKCTE OOIIEel TEOPUH YIPABJICHUsI COCTOUT U3 IBYX JIEMEHTOB: IO3HAHUE
JEWCTBUTESILHOCTH U YIIPaBJIEHUE IEMICTBUTEIbHOCTBIO.

B Poccuu naen TeXHUKO-IOpUIMYECKOTO XapaKTepa BhICKa3bIBAIMCh BCEMU PYKOBOAUTEISIMU
rocyaapcTBa, OfiHaKo, ocoobii crien octapuim [letp I B psize ero yka3os, Exarepuna II B e€ Hakaze
Vnoxennort komuccuu, M. M. Criepanckuii v ap.

K ocHoBubIM npuniunam QT B opuanyeckoii mureparype OTHOCAT:

a) o0II1e IPUHLIUIIB YITPABJICHUS] TPUMEHUTENIBHO K IPABOTBOPYECTBY : COOTBETCTBHUE TTpa-
BOBOT'0 BO3/ICHCTBHS TOCYIAPCTBEHHOM MOJMTHKE B TaHHOM chepe OOIECTBEHHBIX OTHOIIEHUH; TTOI-
HOTa ¥ KOHKPETHOCTb PETYJIMpPOBaHMs; CBOEBPEMEHHOCTh BBEIEHUSI IPABOBOIO AKTa B JIEIICTBUE;
peasn3yeMoCTb MPaBOBOIO pelleHus (HaJMuue COOTBETCTBYIOIIMX PECYPCOB, OPraHU3ALIMOHHBIX U
IIPaBOBbIX MEXaHU3MOB U T. 11.);

0) IPUHIIUIT CUCTEMHOCTH TIpaBa: CTPYKTypHPOBAHUE TpaBa Ha OTPACIIH, TOAOTPACIIHU, CYOUH-
CTUTYTBI U UHCTUTYTHI, a TAKKE YCTAHOBJIEHUE B3aMMOOTHOILIEHUI MTPABOBBIX AKTOB M0 UX I0PUAU-
YECKOH CUJIe; COOTBETCTBUE 10 LIEJISAM U HEMPOTUBOPEUMBOCTh MO COAECPKAHUI0 HOBOTO U JIEHCTBY-
IOLMX [TPABOBBIX aKTOB; COOTBETCTBUE BU/IA ITPABOBOTO aKTa KOMIIETEHIIMM U3/IaBIIIEr0 €ro OpraHa;
M3MEHEHHE JIEVICTBYIOLIETO 3aKOHOAATEIbCTBA B CBSI3U C IIPUHSATUEM HOBOI'O aKTa;

B) COOTBETCTBUE BBIPAKEHMS SI3BIKOBBIMU CPEICTBAMM CYILECTBY (KOHLIENIMK) IPABOBOIO
pelenus; odecrevyeHre TOUHOro MOHUMaHMs! (MHTEPITPETAIK) TIOJIOKEHUH PAaBOBOTO aKTa BCEMHU
CyObeKTaMU MPaBOOTHOIICHUH; MPABHJIBHOCTh O(POPMIIEHHS aKTa KaK O(UIMATIbHOTO Iopuande-
CKOI'0 JOKYMEHTA.

JIs1 peanu3aiuy MPUHITUIIOB pa3pa0OTKU MPABOBBIX aKTOB B TPABOTBOPUYECTBE UCTIONB3YIOTCS
pasHooOpa3Heie aneMeHTH 0T, B TOM unclie Takue, Kak:

a) MPUMEHEHHe OIPEJIC/ICHHBIX PEeXUMOB (METOIOB) IOPUAMUYECKOTO PEryJTMpPOBaHUs, BUIOB
HOPM U JIOTUYECKON CTPYKTYpbl HOpM. OcoOble I0pUINIecKre PeKUMbI (HarpuMep, 0OIIIe03BOIH-
TEJIbHBIN, pa3pelUTEIbHBIN) XapaKTEePHBI JIJIs1 MyOJTMYHOTO U YaCTHOTO TIPaBa, OTIACIBHBIX OTpacyei
MpaBa ¥ OPUEHTUPOBAHBI HA T€ WM UHBIE CIIOCOOBI MPABOBOTO PETYJIMPOBAHUS — JO3BOJICHHS, 00SI-
3bIBaHUS, 3aITPeleHUsT;

0) UCTONb30BAHUE PA3IUYHBIX CIIOCOOOB M3JIOKEHUS MPEANUCAHUN, KIACCU(DUITMPYEMBIX IO
cTerneHu 00OOIEHHOCTH HOPMATHBHOTO MaTepHalia, Mo MOJTHOTE UCTIONh30BaHUS JIEMEHTOB (TUIIO-
Te3a — JUCIO3MIIMS — CAHKIIWS; TUCTIO3UINS — CAHKIHS; TUTIOTe3a — AUCTIO3UIIUS) I0PUINISCKON
HOPMBI, TIO «CrenuaIu3aun» (1e(UHUTUBHON, OLIEHOYHOM, TUCTIO3UTUBHOM U T. 11.) TOW WM UHOU
CTaThH, IO UCTIOJIb30BAHUIO BHYTPEHHUX W BHEIIHUX CCHUIOK;

B) CJIeZJOBaHUE 3aKOHAM U TpaBwiam (popMasibHOM JIOTUKU. OCHOBHBIE 3aKOHBI JIOTUKH (TOXIe-
CTBa, MPOTUBOPEUMSI, UCKITIOUEHHOTO TPETHEro M JIOCTATOYHOTO OCHOBAHUSI, OIpeieieHue TIOHSATHS
Yyepes OMMKaNIIIi po M BUAOBOE OTIMYKE) UCTIONB3YIOTCS B PABOTBOPYECTBE ISl TOCTPOCHU S KaK
MIPABOBBIX AaKTOB B I1€JIOM, TaK ¥ MX OTAEJIBHBIX YacTel U IMOJIOKEHHUI;

r) coOmoaeHue TpeOOBaHUI K TEPMUHOJIOTMH TPABOBHIX aKTOB, TAKUX, KaK €IWHCTBO, CMbIC-
JIoBast OMHO3HAYHOCTh, CTUJIMCTUYECKAs] HEUTPAIbHOCTh, CHCTEMHOCTh TEPMUHOJIOTUH, PacIipoCTpa-
HEHHOCTh U OOIIENPU3HAHHOCTD, CTAOMIIBHOCTD, JOCTYITHOCTh, KOPPEKTHOCTH;

1) UCTIONIb30BAHUE IOPUANYECKOTO SI3bIKA U O(PHUIINATLHO-/IETIOBOTO CTHJIS,

€) MpYMEeHEeHUe I0OPUINIECKUX KOHCTPYKITUI, YCTOMUUBBIX CXeM U MOIeJIel, YCTaHABIMBAIOIIX
COOTHOIIICHUS TIPaB, 00S3aHHOCTEN U OTBETCTBEHHOCTH CyOBhEKTOB IMPABOOTHOIICHUH; LiesieH, 3a/1a4
Y TIPUHIIAIIOB MPABOBOTO PEryJIMpPOBaHMsI, TPABOBBIX OIpe/eIeHUN;

) cJielOBaHUe ONpe/ieSICHHbIM MPaBUJIaM IOKYMEHTOBEACHH S TI0 UCTIOIb30BAHUIO PEKBU3UTOB
1 ohOpMJIEHH S IIPABOBOTO aKTa B 11E€JI0M, a TAKXKE €ro CTPYKTYPHBIX YacTeid, UCTIOIb30BaHUE JOTOJ-
HUTEJIBHBIX CTPYKTYPHO-CMBICIIOBBIX 9JIEMEHTOB, TAKHX, KaK MPUMeYaHus, TaOiuIisl U T. 1. Hampu-
Mep, B HayaJie TIPABOBBIX aKTOB ITOMEIIAIOT OOIIIHE MOJIOKEeHH I, KOTOPbIE MOTYT YCTaHABJIMBATH 11EJIH,
3aJ]a4¥ ¥ OCHOBHBIC TIPUHIIMITHL PETYIMPOBAHUS, ONIPE/IeIeH S UCTIONb3yeMbIX TEPMHUHOB. 3aKJII0UH-
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TEJIbHBIE CTATh/l HOPMATUBHBIX ITPABOBBIX AKTOB COZICP:KAT IOJIOKEHUS O CPOKAX U IOPSIKE BBEICHUS
aKTa B JIEHCTBUE, 00 OTMEHE, U3MEHEHUSIX U JIOTIONHEHUSIX JISHCTBYIOIIMX aKTOB B CBS3U C MPHHS-
THEM JAHHOI'O HOPMaTHWBHOIO MpaBoBoro akra. Hapymenus npunuunos u npasui FOT mMoxHO cum-
TaTh OPUAMYECKIMH OIIHOKaAMM.

Konuenuws (om aam. conceptio — nonumarue, cucmema) paccmampusaemcs Kak, onpeje-
JIEHHBI CcrIOCOO MOHMMAaHWs, TPAKTOBKHM KakKOro OO TMpeamera, sIBJIEHHs], Mpolecca, OCHOBHAS
TOYKA 3pEHUs] Ha MpeaMeT WM SIBIEHHEe, PyKOBOIALIasA uiesl AJIs UX CUCTEMaTHYECKOro OCBelle-
HUs. TepMyH KOHIENIs ynoTpedseTcs: Takke sl 0003HAUSHUsT BEyIIEro 3aMbicia, KOHCTPYK-
TUBHOTO MPUHIIAIIA B HAyYHOH, XYJOKECTBEHHOM, TEXHUUYECKOH, MOJIUTUUYECKOH, I0PUJUUECKON U
APYrux BUIAX AESTENbHOCTA. MOXHO MO-pa3sHOMY KJIacCU(UUMPOBATh KOHLEMNIUU I0PUINIYECKON
TexHUKU. Eciiv 3a OCHOBY B34Th METO/IOJIOTUIO IOPUANYECKON TEXHUKH, TO BBIIEIISAIOTCS CIEeAyIOLIHe
KOHLIENIIWH, OITUPAIOLINECS HA METO/IBL:

— oOIlIeHAy YHbIE;

— JIOTUYECKHUE;

— JIMHTBUCTUYECKUE;

— TEXHUYECKHE.

[TpaBoBbIE KOHIIENIINMY ICJIATCS B 3aBUCUMOCTH OT ITPABONIOHUMAaHM 1, HATIPUMEP, IOPHCTOB pa3-
JIMYAIOLIHX MPABO U 3aKOH U HE IPOBOIAIIMX TAKOE pa3iinyue.

ITo muenuio JaseinoBoit M. A. (HasbiioBa M. JI. TeopeTnueckrie u METOAOIOTHYECKUE TTIPO-
Omemsbl moHsATHA U coctaBa FOT. ABtoped. nuc. kaHn. opu. Hayk. Bonrorpam, 2010.), coBpemeH-
Has Teopusi FOT ckiagpiBasiach B OTEUECTBEHHOI HayKe B TeueHue nocnesero aecarumierus ¢ 2000
roja, HaYMHas ¢ BeIxozia coopHuka [Tpobnemsl opuandeckoi Texuuku / mof. pen. B. M. bapanosa.
H. Hogropon, 2000. CymiectBytoT cienyionye Haydabie mkoibl K0T, kotopble pa3zpadarsiBaiy u
pa3pabaThIBAIOT Pa3HbIE aBTOPHI:

— KOHIeNTyajJbHble BONpochl MOoHATHS U cymHocTH FOT. D10 Takuwe aBTOpHI Kak:
A. C. Anekcannpos, C. C. Anekcee, B. K. badae, B. M. Bapanos, A. b. Benrepos, JI. /1. Boe-
BoavH, A. A. [lepeBuun, M. A. Kanycruna, B. H. Kapramos, T. B. Kamanuna, JI. A. Mopo3oBa,
I'. 1. Mypowmiies, C. B. [Tonenuna, A. B. TTonskos, P. A. Pomamos, C. JI. Cepresuun, B. M. Coipbix,
H. H. Tapacos, A. ®. Yepnanues, W. 1. [llytak u ap;

— npoOJeMbl S3bIKA MpaBa W MPaBOBbIX MOHATHH. ABTOph: A. C. AJeKcaHIpoB,
JI. ®. Anr, H. A. Bacenko, H. [I. Tones, C. }O. l'onosuna, T. B. 'ybaeBa, A. A. [lenucona, T. 1. 3pa-
xeBckas, H. H. UBakuna, B. B. Urnarenko, B. b. Ucakos, JI. A. Mopo3zoBa, A. C. Iluronkus,
. H. Censikun, A. K. Cobonera, H. N. Xa6ubymuna, C. I1. XuwxkHsk, A. . Yepnanmes, A. H. [lemne-
JIeB U 11p.;

— Teopus pHAHYecKHX NMOKyMeHTOB. ABrtops:: H. A. Biacenko, A. B. Epmosnaesa,
K. B. Kaprun, C. B. Crapony6ues, A. ®. Yepnannes, E. C. Illypruna u ap.);

— o01mue BONPOCHI NPaBoOTBOpYecKkoil TexHnku. Astopsl: FO. I'. Ap3amacos, C. B. baxsa-
no, JI. M. Boiiko, H. A. Bnaceunko, [I. A. Kepumos, A. B. Munikesuu, A. C. [Turonkusn, C. B. [one-
HuHa, T. H. Paxmanuna, B. M. Ceipsix, 0. A. Tuxomupos, b. B. Yurugus, [I. B. YyxBuues u 1ip.;

— NpaBOTBOpYECKHE acmeKThl B oTpacieBbix padorax mo IOT (B. A. Benos,
N. H. bokosa, A. H. Kpachos, A. I1. Ky3neuos, E. B. HoBukosa, K. K. ITanbko u ap.;

— opuanyeckne koHcrpyknuu. Astopsl: C. C. Anekcees, B. M. bapanos, [I. B. Bunnui-
kuit, T. A. [Torrenko, B. 1O. JKnanoga, O. I'. 3ybapesa, B. H. iBanosa, A. B. UBanuuH, JI. JI. Kpyrim-
KoB, 1O. JI. Mapees, [I. E. Ilonomapes, M. B. Cepreesa-Jlesuran, O. E. CiupunonoBa, H. H. Tapa-
coB, B. B. Yesbiuenos, A. ®. Yepnanues u ap.;

— npasoBble akcnombl. ABTopsl: C. H. Eropos, A. B. Macnennukos, I'. A. IleunukosB u ap.;
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— npasoBble nmpe3ymnuun. Asropsl: B. K. babaeB, A. T. Bounep, JI. M. Bacuibes,
10.T'. 3yes, H. C. Kapanuna, JI. JI. Kpyrimukos, A. A. KpeimoB, O. A. Ky3nenosa, O. B. Jlepuenko,
10. B. Mennas, C. A. Mocun, H. A. Hukuramuna, 1O. K. Opnos, 10. A. Cepuxos, T. I'. Tamazsh,
A. B. ®enoros, H. H. llykanos, [I. M. lllekun u np., [Ipetonuimsam A. M. bespykos, A. C. bepesun,
B. . 3emuioBa, A. B. Kapnauen, E. I'. Manbix, A. H. Cyxomnunos, H. A. Ty30B u 1p.;

— npasoBble uxknun. Aptopsl: JI. A. Jlymakosa, W. 3aiiues, H. B. Wnnapuonosa,
M. B. Kapacesa, O. A. Kypcoga, 0. B. Mennas, E. A. Haxosa, H. A. Hukuramuna, K. K. TTanbko,
O. B. Tanumos, H. H. Tapycuna, 1. B. ®unumonona u 1p.;

— cuMBoJibI B mpase. Asrops: B. M. bapanos, H. H. Bomnenko, A. 0. I'mymaxos,
N. A. Ucaes, JI. JI. Kpyriukos, A. B. Hukutun, T. B. Hukudgoposa, H. I'. Pycakosa, O. E. Cnupu-
noHoBa, . H. ®ananeesa, N. A. [llupmaHOB U 11p.;

— HayyHO-MeToan4eckue acnektsl Teopuu FOT, cTpykTypa cooTBeTCTBYIOIIErO YUeo-
HOT'0 Kypca, MeTOAHMKA ero npenojgasannsi. Astopsl: B. M. bBapanos, M. 10. Bapssic, B. 10. Kap-
tyxuH, T. B. Kamanuna, /1. H. JIsznos, 10. JI. Mapees, E. H. Casbirvn u ap.

B mpaBoTBOpUECKOIt IeITENBHOCTH CYIIECTBYET MOTPEOHOCTh B Pa3BUTHUH HAYYHBIX IITKOJ IO
CJIEYIOLM HaIPaBJIECHUSAM:

— TEXHUKO-IOPUANYECKHE aCTIEKThl Pa3IMUHBIX BUIOB ITPO(PECCUOHAIBHON I0PUINYECKON Aes-
TEJILHOCTH;

— OCOOEHHOCTH OT/IEJIbHBIX TIPABOBBIX aKTOB;

— COOTHOIIIEHUE CTPYKTYPbl HOPMBI IIpaBa U CTPYKTYPHI CTaTbH 3aKOHA;

— MPaBOTBOPYECTBO B CO3[AAHMM BCEX BHOB MCTOUYHHKOB IpaBa M OCOOEHHO HOPMATHMBHBIX
JOrOBOPOB;

— MPaBOBbIE MPEANMCAHNS U MIPABOBBIE aKThI.

Pexomenayemas aureparypa no gannoi teme: AjsekceeB C. C. ['ocymapcTBo U 1pago.
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BUTb 3aKOHBI (HAy4HO-TIpakTU4Yeckoe nocooue). M., 1993; VmakoB A. A. O4epKu COBETCKOM 3aKO-
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xapakrepuctuku. M., 2000.
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HmutpueBa JI. Y. Yuactue Ilpesunenta Poccuiickoit ®enepaiiuu B 3aKOHOAATEIBHOM MPO-
tecce. ABroped. nuc. kaHj. opua. Hayk. M., 2005.

Yepkammx E. ¥0. 3akoHonatenbHbie opranbl Poccum 1 M1X MeCTo B CUCTeMe pas/iesieHusl BJia-
creit: Uct. — Teoper. acniekt. ABroped. 1uc. KaHj. opua. Hayk. M., 1996.
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ABtoped. nuc. kanj. opua. Hayk. CtaBpornois, 2004

3amaHus CTy/IeHTy, H3y4alleMy TeMy:

1) n3yunte COBpeMEHHbIE KOHLIENIIIMU IOPUINIECKON TEXHUKY;

2) CpaBHHTE 3TU KOHIICMIIMU: BHIICIUTE OOIIUe U 0COOSHHBIC TIO3UIINH;

3) nonpoOyiiTe 060cHOBaTh cOOCTBeHHYI0 KOoHIen o I0T;

4) U3J10%KKUTEe KOHCIIEKTUBHO B3IJIsI/IbI HA3BAHHBIX aBTOPOB HA U3ydYaeMylo TeMY.
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§ 2. TeopeTnKo-MeTOA0JOTHYECKAA MIPOOIEMA
onpeaeJeHns MOHITHA IPUINIECKOR TEXHUKH
U eé CBA3b C THIIAMHU MPaBONMOHUMAHMSA

IOpuanueckass TeXHUKa — COBOKYITHOCTb OIPEAEICHHBIX IPUEMOB, IPUMEHSEMbIX KaK IpU
pa3paboTKe cofepkaHusl U CTPYKTYpPhI TPABOBBIX MPEANUCAHUN TOCYAAPCTBA, TAK U MPH UX TPETBO-
pPEHUU B KU3Hb. TakMMU NIpUeMaMu SIBJISIOTCS: I0pUAXYECKask TEPMUHOJIOTHS, I0PUIUYECKUE KOH-
CTPYKIIMH U CLIOCOOBI MTOCTPOSHUSI HOPMATUBHO-TTPABOBBIX aKTOB (Bosbiiiast opuanyeckast SHIMKIIO-
negus. M., 2010).

IOpunnyeckyo TEXHUKY HEPEIKO pPacCMaTpUBAIOT KaK PeMecyIo BaKHOE, HO TTOJOOHOE UHCTPY-
MEHTY, KOTOPBII MOKHO HCIIOJIb30BaTh B JIDOBIX MHTEPECaX, B TOM YHCIIE HAPYIIAIOMIUX TOXKAECTBO
cormyma (JleBakun M. B. AkTyasibHbIe IPOOIEMBI TOCYIApPCTBA U TIPaBa).

IOpuanueckass TeXHMKa — 3T0 cucTeMa NPO(ECCUOHANBHBIX IOPUIMYECKUX MPaBWI U
CPEJICTB, UCTIOJIb3YEMBIX IIPU COCTABJICHUHU MTPABOBBIX AKTOB U OCYILECTBJIEHUN MHOM I0PUINYECKON
JeSTeIbHOCTU B chepax MpaBOTBOPYECTBA, IPABOMHTEPIPETALIMH, BJIACTHON U HEBJIACTHOM peajn3a-
[IUM TIpaBa, 00eCIIeYMBAIOIINX COBEPIIIEHCTBO ero hopMbl U conepskanus ([Jasbimoa M. J1.). B otm-
Yyye OT MPABOBOU MOJUTUKU, SIBJISIOMIEHCS TPOBOJHUKOM BIIUSIHUSI «BHEIIHUX» (PAKTOPOB, OIpe-
AEJSAIIMX CTpaTernyecKre HarpasiieHus popMupoBaHus npaBoBoil cuctemsl, 10T — BHyTpeHHMIA,
COOCTBEHHO I0PUIMUECKUI MHCTPYMEHTAPHIA, TTO3BOJISIOININI COBEPIIEHCTBOBATH IIPABOBYIO CUCTEMY
Y TIO[JIEP)KUBATH €€ «B pad0UeM COCTOSIHMM». B HacTosiiee Bpems HaO/o1aeTcsi, BO-epBbIX, (DaKkTH-
yeckoe paciurpenue cepsl npumenenus 10T, U, BO-BTOpbIX, paclIMpeHNe ee HayYHOU TPAKTOBKHU.

IOpunnueckas Texnuka paccmarpuaetcs JlaBbiiopoit M. J1., Kak ocoOble Cpe/ICTBa U HaBBIKU
UCTIOIb30BAHUS MIPABOBBIX 3HAHUM, 0c000€ MPO(PeCCHOHANBHOE MACTEPCTBO, KOTOPOE TPAAUIIMOHHO
umenyertcs opuanyeckoit Texuukon (FOT). 1o — npodeccronaabHOEe MacTepPCTBO M UHAUBUIYAJTb-
HOE UCKYCCTBO KaXJOro I0pUcCTa.

[NepBblii, ”HCTUTYIIMOHAJIBHBIN acMIeKT akTyajbHOCTH U3ydeHus FOT oOycnosieH tem, uto 0T,
KAaK LIEJIOCTHBII COLIMAIbHO-IIPAaBOBOM MHCTUTYT, KaK MPAaKTUYECKUN METOJ CO3/1aHUSl U Pa3BUTHSA
JENCTBYIOIIETO MpaBa, 00bEKTUBHO HeoOxoauM. OripeeieHHas OMTUYECKask HEUTPaIbHOCTD 103~
BosisieT oTHecT IOT K umnciy «Be4HbIX» MPaBOBBIX SIBJIEHUI, HUKOT/IA HE TEPSIOIINX CBOEH aKTyaJlb-
HOCTH.

[Tpaktryeckoe 3Hauenue FOT kak conranbHO-ITPaBOBOro (hpeHOMEHa, €€ POJib B COBEPILIEHCTBO-
BaHWU MPABOTBOPYECKOM, IPABOMPUMEHHUTETBHOM 1 JIPYTUX BUIOB IOPUINYECKON NS TEIBHOCTH 00Y-
CJIOBJIMBAIOT BHUMAHUE K HEW CO CTOPOHBI IOPUAMUYECKON HAYKHU.

AxrtyanmpHOCTb OT umeer u Tpetuil — HayuyHo-MeTonuyeckuit acriekt. [llupokoe pacnpocrtpa-
HEHME KOMIIETEHTHOCTHOTO IOJXO/la B COBPEMEHHOH NeJarorvke, TeHJEHLUsl K MepeopUueHTaluu
po¢eCCUOHATIBHOTO 00Y4eHHs ¢ CYry0O TEOPETHUECKOTO Ha IPAKTUKO-TIPUKJIATHOE BEAYT K U3Me-
HEHHUsIM B CUCTEME BBICILIETO IOPUIMUYECKOr0 00pa3oBaHusl. DTH U3MEHEHUs HAallPaBJICHbl HA TIOBBI-
[IeHUEe YPOBHS MPOpECCUOHATBHON MOATOTOBKHY I0PUCTOB, (pOPMUPOBAHUE Y HUX HA OCHOBE (pyHIa-
MEHTaJIbHBIX 3HAaHUW YMEHWI 1 HaBbIKOB BiiajieHus fOT.

IOpuanueckas TexHUKa paccMaTpUBaeTCs Kak COLMAIbHO-ITPABOBOM (DEHOMEH.

IOpunnueckas texnuka, no muenuto T. H. Pagpko, — cuctema ClOXUBIIMXCS B IOpUaAdYe-
CKOH IPaKTHUKE MPaBUJI ¥ IPUEMOB OCYILIECTBIICHUSI YIIOJTHOMOYEHHBIMU CYOBEKTAMHU JIESITETIbHOCTH,
HAIlpaBJIEHHOW, B KOHEUHOM CYeTe, Ha TIOATOTOBKY ONTUMAJIbHBIX U IIeIeCO00pa3HbIX Mo ¢opMe U
CTpyKType npaBoBbix akToB. Pazsmuaror IOT B npaBoTBOpUYecTBe U IOPUANYECKYI0 TEXHUKY
B IPaBONPHUMEHUTENbHOI NessTeabHocTH. YOT B npasomeopuecmee BkinoyaeT B cedst METOAMKHU
paboTHl HA/l TEKCTAMU HOPMATHUBHO-TIPABOBBIX aKTOB, MPUEMbl HAHOOJIEe COBEPIIEHHOTO HM3JI0XKe-
HUS MBICJIM 3aKOHOJATeNs (IPYyrux CyOBEKTOB MPaBOTBOPUECTBA) B CTAThSIX HOPMATHUBHO-TTPABOBBIX
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aKTOB, BBHIOOp Hawmbojee I11eJ1ecO0Opa3HON CTPYKTYpPBl KaXIOro U3 HHUX, TEPMUHOJIOTMU W SI3BIKA,
crocoObl 0hOpMIIeHUsT U3MEHEHUH, TOTIOJTHEHHW, TIOJTHOW MM YaCTUYHOW OTMEHBI, OO JUHEHUS
HOPMATUBHBIX — MPABOBBIX akTOB U T. M. IOT obecreunBaeT SCHOCTh MOHUMAHUS 3aKOHOIATEITh-
CTBA, €r0 IOCTYITHOCTb 1 yIOOCTBO B MCMIOJb30BaHuU. IOpuanyeckas TeXHUKA B npagonpuMeHunent-
HOIi TIPAKTUKE BKJIIOYAET B ceOst paBmiia 0(hOpMIICHH ST TIPABOIPUMEHHUTENIBHBIX aKTOB, IIPOTOKOJIOB,
MIPUTOBOPOB, CYIEOHBIX pEIleHHid, HA0Op COBPEMEHHBIX TEXHHMUECKUX CPEACTB, a TaKke CTaHAap-
TOB JIJIONIPOU3BO/CTBA ISl OOecTieueHrs ObICTPOrO M KaueCTBEHHOTO pa3pelieHust I0pUInYECKUX
1eJ1, BBIHECEHHe MPaBWIIbHO O(POPMJICHHBIX 3aKOHHBIX M OOOCHOBAaHHBIX IOPUANYECKUX PEIICHUI
(Pampko T. H. Teopus rocynapcTBa B cXeMax | ornpefefieHusix: yaeOnoe nocooue. M.: [pocrnekr,
2011).

IOpuanueckas Texnuka, no MmHeHuio Mansko A. B., 310 cucrema cpeacTs, paBuil U IpUeEMOB
TMO/ITOTOBKHU ¥ YTIOPSIIOYEHUS MPABOBHIX AKTOB, PUMEHSIEMBIX B IIeJIIX 00eCTIeYeH s MX COBEpIIEH-
CTBa U MOBbIILIEHNS 3P PEKTUBHOCTH.

K Texnnuyecknm cpeacTtBaM OTHOCSIT:

— IOpUJIMYECKUE TEPMUHBI, T. €. CJIOBECHOE BbIPAKEHUE MOHSATUM, UCTIOb3YEMbIX TTPU U3JI0KE-
HUU COZIEP’KaHMSI TIPABOBOTO aKTa;

— IOpUAMYECKUE KOHCTPYKLMH, T. €. CHEeUM(PUUECKOE CTPOEHHE HOPMATMBHOIO MaTepHaa,
CKJIQ/IBIBAIOIIIETOCS U3 OMPEICNIEHHOTO COUYeTaH!sl CYOBEKTUBHBIX MPaB, JIbIOT, OOIIPEHUH, 00sI3aH-
HOCTEM, 3apeToB, MPUOCTAHOBJICHU, HAKA3aHUM U T. II.

K TexHHYeCKHM NPaBHJIaM OTHOCST:

1) SICHOCTh M YETKOCTh, MTPOCTOTA M JJOCTYITHOCTH SI3bIKA IMPABOBBIX AKTOB;

2) coyeTaHue JJAKOHUIHOCTH C HEOOXOIMMOM TOTHOTOM, KOHKPETHOCTH C TpeOyeMoit abCTpaKT-
HOCTBIO BBIPaKEHHSI COOTBETCTBYIOIIMX MPABOBBIX MPEINICAHUI;

3) nocne0BaTeIbHOCTb B U3JI0KEHUU I0PUINYECKON MH(OpMALIK;

4) B3aMMOCBSI3b, COINIACOBAHHOCTh U BHYTPEHHEE EIMHCTBO IPABOBOTO MaTepHara.

K TexHHYeCKHM NpueMaM OTHOCST:

— cnocoObl, pukcHpyomye o(pUIMATbHBIE PEKBU3UTHI, T. €. HANMEHOBAHUE TMPABOBOTO AKTa,
JaTy U MECTO €ro MPUHSTHS, MOAMUCH JOJDKHOCTHBIX JIUI U T. T1.,

— CTPYKTYPHYIO OpraHM3aIMIo IPABOBOTO aKTa: BBOJHAS YacTh — Mpeamoyia, o01asi 1 0coOeH-
Hasl 4aCTy, Hymepallysl pa3jenoB, I71aB, crareil, MyHKToB U T. 1. (Manbko A. B. Teopus rocygapcrsa
Y TIpaBa B cXeMax, ornpeeieHUusIX U KOMMeHTapusx: yueOHoe nocooue. M.: [pocriekt, 2010).

ITo muenuio C. C. Anekceea, FOT — 3T0 COBOKYITHOCTb CPEACTB U IPUEMOB, HCIIOIb3YEMBIX B
COOTBETCTBUH C TIPUHSTHIMU MPABUJIAMH ITPU BBIPAOOTKE M CUCTEMATU3AIMY TIPABOBBIX (HOPMAaTHB-
HBIX) aKTOB JJIs1 OOeCTieueHrs MX COBEpIIEHCTBA. BaxHelias e€ pa3HOBUIHOCTh — 3aKOHO/IATEIb-
Has (MMpaBOTBOpYECKast) B YacTHOCTH KonudukanmonHas texauka (C. C. Anekcee. O0mias Teopust
npasa: yueOHHK. 2-e u3a. M.: [IpocniekT, 2011. C. 482).

IOpunnyeckas TeXHHMKa HEMOCPECTBEHHO KacaeTcsl, TIaBHBIM 00pa30M, BHEIIHEH (hOpMBbI
npaBa, MpekJIe BCero, HOPMATUBHBIX IOPUIMYECKUX AKTOB, MPOSBISSCH B COOCTBEHHOM CIEIH-
QIBHO-IOPUMUYECKOM COJEP)KAHNUM aKTa W BO BHEIIHEM CIIOBECHO-IOKYMEHTAJIbHOM W3JIOKEHUU
BBIPaKEHHOM B HEM BOJIM.

ITo cBoemy coaep:xanuio IOT ckiaapiBaeTcst U3 ABYX 9J1€MEeHTOB:

— TEXHUUYECKHX CPE/ICTB — IOPUINYECKIX KOHCTPYKIIMI, TEPMUHOJIOTUH;

— TEXHUYECKUX MPUEMOB — MPABOBOM TEXHOJIOTMHU WM CIIOCOOOB U3JIOKEHHUS] HOPM, CUCTEMBI
OTCBUIOK.

AnexceeB C. C. HazpiBaeT Tpu (popmbl cyectBoBanust FOT:
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a) FOT BbIcTymaeTr Kak COBOKYMHOCTb CPEJICTB M MPUEMOB HEMaTepUaIbHOTO, TEXHUYECKOTO
xapakTepa. CpeJcTBa U MpUeMbl TEXHUYECKUE TTIOTOMY, UTO SIBJISIOTCS BHEIIIHUMU MHCTPYMEHTAMU U
CrocodaMu OpraHu3aIuy MPaBoBOro MaTepraia. VX 3HaueHue 1Mo OTHOIICHUIO K COJePKaHUIO TIpaBa
cltykeOHoe;

6) FOT BeIpaxkaeTcs B mpaBUiIax (HOPMax), B COOTBETCTBHU C KOTOPHIMU OHA WCIIONB3YeTCI.
[TpaBusbHOE U Tiesieco0Opa3HOe UCIONb30BaHNe TEXHUIECKUX CPEJICTB U MPHUEMOB 3aKperuisieTcs B
MpaBUJIaX, KOTOPBIE OTHOCSATCSA K 0COOOM Pa3sHOBUIHOCTH TEXHHMUYECKUX HOPM, KacaloIuxcsl oosa-
ctu mipaBoBoro peryiaupoBanust. [Ipaeuna OT BeipaGaThiBalOTCS, TIPEXk/Je BCErO, B MPAKTUIECKON
padoTe 1o MOAroTOBKE U 0O(POPMJIICHHUIO TIPABOBHIX akKTOB. YpoBeHb FOT 3aBUCHT U OT JTAHHBIX HEIOPH-
JUYECKUX HAYK (B YACTHOCTH, IPUEMBI U3JIOKEHUSI HOPMATUBHBIX AKTOB, B TMCBMEHHBIX IOKyMEHTax
MOCTPOEHBI Ha JIAHHBIX HAYK, 3aHUMAIOIIMXCS 3aKOHAMM SI3bIKA U CTUJISI U3JIOKEHUS);

B) IOT BHelHe MaTepuain3yeTcsi B ypOBHE COBEPIIIEHCTBA ITPABOBBIX aKTOB B KauecTBe (DOPMBI
rpasa.

3agaHus CTyJAeHTy, H3y4aloleMy TeMy:

1) HazoBuTte 3nemeHTH 0T,

2) HazoBute TexHuueckue npuemsl FOT;

3) HazoBuTe TexHuueckue npasuia I0T;

4) nazoBute Texuuueckue cpeacraa F0T;

5) Ha30BUTE MPABOBBIE MMO3UIIMY aBTOPOB, YIIOMMHAEMBIX B Maparpade.
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§ 3.IOpuanyeckas TeXHUKa M OPUANIECKHE TEXHOJIOTHA

IOpuanueckas TexHUKa BHICTYIIAeT KAK HEOTheMJIEMAs 4acTbh I0pUANYECKOil TexHosoruu. Eciu
IOpUMYECKasi TEXHOJIOTHSI OTBEYAeT Ha BOMNPOC: KaK JenaTh, B KAaKOM MOCIEeJOBATEIbHOCTUA OCY-
IIECTBJIATH T WM MHbIE I0PUANYECKUE OTIepalliy, TO I0pUINIEcKas TEXHHKA OTBEYAEeT Ha BOIPOC:
C TIOMOIIBIO KAKUX MPUEMOB, KAKHX CPEJCTB JOIKHBI OCYIIECTBISATHCS T€ WM MHBIE TEXHOJIOTUYe-
CKUe Oorepaliuu, AeUCTBUSI.

Texuuka (j1p.-rped. TeYVIKOG OT TEYVI — HCKYCCTBO, MACTEPCTBO, yMEHHUE) — ITO OOIIEE Ha3Ba-
HHE Pa3IUYHBIX PUCIOCOOTEHUI, MEXaHU3MOB M YCTPOWCTB, HE CYIIECTBYIOIIUX B IPUPOJIE U U3TO-
TOBJISIEMBIX YEJIOBEKOM JIJIsI OCYIIECTBJICHUS MTPOIIECCOB MIPOU3BOJCTBA M OOCITYKMBAaHHS HETTPOU3-
BOJICTBEHHBIX ITOTPEOHOCTEN OOITIEeCTBA.

OcHOBHOE Ha3HAUYEHHE TEXHUKU — N30aBJIeHNE YeJIOBeKa OT BHIMIOTHEHH S (PU3UYECKHU TSKETOM
WM PYTUHHOH (OIXHOOOpa3HOi) paboThI, YTOOBI MPEIOCTABUTh €My OOJbIlle BpeMEHU ISl TBOpUe-
CKHX 3aHSITUH, OOJIETYUTDb €ro MOBCEAHEBHYIO KU3Hb.

Paznunble TeXHUYECKHE YCTPOMCTBA TO3BOJISIOT 3HAUUTENIBHO TIOBBICUTD 3(P(PEKTUBHOCTD U
MIPOM3BOIUTENILHOCTD TPy/a, OoJiee palioHATbHO UCTIONb30BaTh MPUPOHBIE PECYPCHI, & TAKKE CHU-
3UTh BEPOATHOCTh OIMIMOKH YeJIOBEKA MPH BHIMOTHEHUN KaKUX-TMOO CIOXKHBIX oneparmid. FOpunu-
YyecKast TEXHUKA TaKXkKe IMO3BOJISIET MOBBICUTH 3(P(EKTUBHOCTD TPyJa I0PHCTOB.

VYHuBepcasbHas KiIaccupUKaIys TEXHUUECKUX CPEICTB ellé He CO3/1aHa, J1a ¥ Bps Jiu OyaeT
cozgaHa B OyaymieM. B HacTosiimee BpemMsi B OCHOBHOM TEeXHHMKa KJaccU(UIMpyeTcs 1o oOna-
CTSIM MPUMEHEHH 1, HAITPUMEp: I0pUIUIECKasi, IPOMBIIIJIEHHAs], BBIYUCIUTEIbHAS, TPAHCTIOPT U T. 1.
JIOTIOTHUTENIBHO TEXHUKY MOXHO Pa3JeMTh HA MPOU3BOICTBEHHYIO, HAIPUMED, CTAHKU, UHCTPY-
MEHTBI, CpeJICTBA U3MEPEHUsI U T. 1., 1 HENPOU3BOACTBEHHYI0 — ObITOBAasl TEXHHUKA, JITKOBOW
TPAHCHOPT, TEXHUKA TS IOCYTa.

[Tpu3HakaMu I0PUANIECKON TEXHUKH SIBJISIOTCSI:

MPOU3BOJUTENLHOCTD — KOJTMYECTBO I0PUANIECKON MAaTEPUH, CO3JAHHON B €UHUIY BpEMEHH,
HarpuMep, CKOPOCTh TIOATOTOBKY MPOEKTa 3aKOHA;

HaJEKHOCTb — CIIOCOOHOCTh 0€3 OTKA30B BBHINOJIHATH CBOM (DYHKIMM HA HAJUICKAIEM YPOBHE
Ka4ecTBa WJIM OTBEYATh IMOCTABIEHHBIM TPEOOBAHUAM B TEUEHHE 33JaHHOTO IIPOMEKYTKA BPEMEHH.
CrnocoOHOCTD 3aKOHA pelaTh COIMAIBHYIO 33Ja4y C YCTAaHOBJIEHHOM TOCYJapCTBOM CTETIEHBIO TOY-
HOCTH;

JOJTOBEYHOCTD. B MOHATHE 10ITOBEYHOCTH BXOAUT (PU3UIECKUI U MOPaTIbHBIN U3HOC, TO €CTh
KOTJJa UCTIOJIb30BaHUE 3aKOHA JOJITHE TO/Ibl CTAHOBUTCSI SKOHOMUYECKH HEBBITOIHBIM WJTU HEIIENIeCO-
oOpa3HbIM M3-3a MOsIBJIEHHs OoJiee COBEPIIEHHBIX pellleHnid. B mpaBoOBbIX cUCTeMax pa3HbIX rocy-
JapCTB CYIIECTBYIOT 3aKOHBI OJJHOIHEBKH M «KHMBYIIFE» HECKOJIBKO CTOJIETHIA;

9KOHOMHYHOCTh — KOJIMYECTBO MaTepHaIbHbIX PECYPCOB, BpEMEHH, SHEPIUH, 3aTPAYNBAEMBbIX
Ha MPOU3BOJICTBO €MHUIIBI TPOLYKIIMH U T. JI. TO TaKKe KOTMUYECTBO (PMHAHCOBBIX U MATEPUAIILHBIX
PECYPCOB UCTIONBb3yEMbIX TP PEIICHUH COLMAIBHBIX 33/1a4, HallpUMep, COasIbHas 3a/1aua MOJep-
HU3AIMU 00pPa30BaHuUs U T. [I.

OcHOBa TEXHUYECKOTO IIPOrpecca — MOBbIIIIEHHEe OCHOBHBIX MTOKa3aTes el BCeX BUIOB TEXHUKH,
B TOM YHCJIE U Iopuaudeckor. Takoil nmpoiiecc Ha3bIBAeTCs MOJIEPHU3BALIMEH.

TexHoJorus (OT JIp.-Tped. TEYVY] — UCKYCCTBO, MACTEPCTBO, YMEHHUE; AOYOG — MBICIIb, TIPH-
YHMHA; METOHKA, CIOCOO MPOU3BOACTBA, CMIOCO0 CO3/IaHM s 3aKOHA) — B IIIMPOKOM CMBICIIE — COBOKYTI-
HOCTh METOJIOB, MPOIIECCOB U MAaTepPHaJIOB, UCTIOIb3YEMbIX B KAKOU-TMOO OTPACTH JIeSITeTbHOCTH, a
TaKKe HayYHOE OMUCAHUE CIIOCOOOB, HAITPUMED, IOPUANIECKOTO TPOU3BO/ICTBA; B Y3KOM — KOMIUIEKC
OpraHU3AIMOHHBIX Mep, OTiepalii ¥ IPUEMOB, HAIPABJIEHHBIX Ha CO3/IaHKe, UCTIONL30BaHUE, COBEP-
IIIEHCTBOBAHKE MIPABOBBIX AKTOB C HOMMHAJIBHBIM Ka4€CTBOM M ONITUMAJIbHBIMHU 3aTpaTamMu, 00YCIIOB-
JIEHHBIX TEKYIIMM ypoBHeM pa3BuTus Hayku, 0T u oOmiectsa B 1iesiom.
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B xonmie XVIII Beka B 00IleM MacCHBE 3HAHWM O TEXHHWKE CTAIM Pa3iddarh TPaJUIIMOH-
HBII OMUCATENIbHbIA Pa3fiesl U HOBBIM, HAPOXJAIOIIMICS, KOTOPBIA MOy Ha3BaHUE «TEXHOJO-
rusi». Morann Bekman (1739-1811) BBen B HayuyHOe yroTpeOieHne TEPMHUH «TEXHOJIOTHS», KOTO-
PbIM OH Ha3BaJl HAYYHYIO JUCLIMIUIMHY, YATABLIYIOCS UM B FEPMaHCKOM yHUBepcutete B [ eTrTuHrene
c 1772 1. B 1777 r. on onyoimkoBai padoty «BBegeHue B TEXHOJIOTHIO», re mucai: «O630p nzodpe-
TEHUH, X pa3BUTHS U YCIIEXOB B UCKYCCTBAX U peMECIIax MOXKET Ha3blBAThCSI UCTOPUEN TEXHUUECKUX
MCKYCCTB; TEXHOJIOTUsI, KOTOpast OOBSICHSET B 11€JIOM, METOIMYECKH 1 OPEJIeSICHHO BCE BU/IBI TPyAa
C UX TOCJIE/ICTBUSMU U IPUUMHAMH, SIBJISIET COO0M ropasao Gosbinee». [1o3xke B MATUTOMHOM Tpyze
«Quepku 1o uctopuu n3odperenuii» (17801805 rr.) o pa3sui 310 NoHsATHE. [Salomon J. What is
Technology? The Issue of its origins and definitions // Historiy of technology. 1984. Vol. 1. 113-156].

TexHOJOrus — B IMPOKOM CMBICIIE — 00BEM 3HAHHIA, KOTOPBIE MOKHO MCHOJIL30BaTh /IS IPO-
M3BOJICTBA IOPUINYECKUX YCIYT U3 IOPUAMUYECKUX pecypcoB. TeXHOIOTHs — B y3KOM CMBICTIE — CIIOCO0
npeoOpa3oBaHusl IPUIMUECKON MaTepui. TeXHOIOTHs BKIIOUaeT B ceOs METOMbI, IPUEMBI, PEKUM
PaboThI, MOCIEI0BATEILHOCTh OTEpaliil U MPOIEAYp, OHA TECHO CBs3aHA C MPUMEHSIEMBIMH Cpe[l-
CTBaMH, MHCTPYMEHTaMH, UCIIOIb3YEMbIMU MaTepUalaMH.

CoBpeMeHHbIE TEXHOJIOTUM OCHOBAHBI HAa JOCTMKEHUSIX HAayYHO-TEXHMYECKOro Iporpecca u
OpPMEHTUPOBAHBl HAa MPOM3BOACTBO MPOAYKTA: IOPUANYECKAs] TEXHOJIOTUsl CO3JAET MaTepUaIbHbIN
npoayKT. TeXHOMOrus 3TO TaKKe HaydHas AUCLMIUINHA, pa3padaThbiBaloNiasi H COBEPIIEHCTBY-
0mAasi cnoco0bl H HHCTPYMEHTHI OPUIHYECKOT0 «IIPOU3BO/ICTBA».

Texuonoruda mo metonoaoruu OOH:

MO0 TEXHOJIOTHs B YUCTOM BHJIE, OXBATHIBAIOIIAsi METOIbI M TEXHUKY MPOM3BOJCTBA TOBAPOB
u yciyr (Hanpumep, opuandeckux) (dissembled technology);

00 BOIUIONIEHHAs] TEXHOJOTHMs, OXBAaThIBAIOIIAs MAIIMHBI, OOOpPYJOBaHUE, COOPYKEHHS,
LieJIble TIPOU3BOJICTBEHHBIE CUCTEMBI U MIPOLYKIIMIO C BBICOKUMHU TEXHUKO-9KOHOMUYECKUMU Tapa-
metpamu (embodied technology).

IOpunnyeckass TeXHONOTHS TPENCTABISET CAMOCTOSITEIbHOE HAy4YHO-OOOCHOBAaHHOE Teope-
TUKO-IIPaBOBOE HaripasjeHue. Eil mpucynm MHAMBUAYaJbHBIE 3a/laud, MPEIMET U METONOJIOTHS.
3agaya OpUANYECKOH TEXHOJOTHMH 3aKJIYaeTcs B MOJYyYeHHH W NPUMEHeHHU 3HAHMM
00 onTHMHU3ANMU MEXaHN3MOB OCYIIeCTBJIEHNS IOpHANYECcKoil AesiTeabHOCTH. [Ipenver —
CYILIHOCTb IPaBUJI, CPEACTB, MEXAaHU3MOB BBIIIOJTHEHUS IOPUJUYECKON JIEATEIBHOCTH, & METOA0JIO-
TUsl IOPUIUIECKON TEXHOJIOTUU — 3TO CIIOCOOBI MOMYUYeHUsI 3HAHUN 00 OCHOBHBIX 3aKOHOMEPHOCTSIX
BBIIIOJTHEHUS U OCYILECTBJIEHUS opuanyeckoil nesrensHoctu. (Mnsicos A. H. I1paBonpumenuresns-
Hasl TEXHUKA U MPaBOIPUMEHUTEIbHASI TEXHOJIOTHS: TEOPETUKO-IIPABOBON aHau3. ABTOped. IuC.
KaH[. opull. HayK. Caparos, 2008).

IOpuanueckas TexHMKa — COBOKYITHOCTDb OIPENIEIEHHBIX IPUEMOB, IPaBUJI, METO/IOB, IIPUMe-
HSIEMBIX KaK MpY pa3padOTKe COAEPKaHMs U CTPYKTYPbI IPABOBBIX aKTOB, TAK ¥ IPH UX MPETBOPEHUM
B :ku3Hb. DneMeHTamu 0T sBisI0TCA I0puanyeckasi TEpMUHOIOTUS (IOPUIUYECKUE TEPMUHBI), IOpH-
AUYEeCKHe KOHCTPYKIMH, CIIOCOOBI MOCTPOSHUS] HOPMATUBHO-TIPABOBBIX aKTOB C TIOMOIIIBIO, HATIPH-
Mep, HOPMaTUBHBIX MPaBOBBIX Mpeanucanuii. Bunpt FOT — 3akoHOnaTenpHas TeXHUKa, CyaeOHast Tex-
HUKa U T. 1. (Bosnbioi opuandeckuii cinoBapb. Akagemuk.py. 2010.).

Cpencra 100pUINIECKON TEXHUKH KpaiiHe pa3HooOpa3Hbl. X MOXHO Moapa3aenTh Ha:

— (hopMasIbHO-aTpUOYTHBHBIE (PEKBU3UTHI JOKYMEHTA);

— JIOTMYEeCcKHUe (CTPYKTypa JOKYMEHTA B LIEJIOM, BHYTPEHHSISI CTPYKTypa HOPM);

— SI3BIKOBBIE (BCE CPEJ/ICTBA SI3blKa, B TOM YMCJIE TEPMHUHOJIOIUS, PeYeBble KJIuIle, MeTaopsbl,
SI3IKOBHIE CUMBOJIBL U T. 1I.);

— CIEUUAJIbHO-I0pUINYECcKHEe (IOPUJUYECKUEe KOHCTPYKLIMU, MPE3YMITIUH, (PUKLIUH, CCBUIKH,
OTCBUJIKM, OTOBOPKH, IPUMEYAHUS U T. 11.).

3amaHus CTy/IeHTy, H3y4aleMy TeMy:
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1) yem oTIMyaeTcs pPUAMYECKask TEXHUKA OT IOPUINYECKON TEXHOIOTHH;
2) Ha30BUTE NMPU3HAKU IOPUANYECKON TEXHUKU;

3) cchopmynupyiiTe MpaBoBbIE MO3UIUU YIIOMSHYTBIX aBTOPOB HA M3y4aeMyIO TEMY.
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§ 4. Teopus pUANIECKON TEXHUKM:
npeaMeT, CTPYKTYpa, MeTOAbl O3HAHUSI

Teopusi — mMbIciieHHasl (MOHATUIHO-AUCKYPCHAsl) MOAEb PEalbHOCTH, POTUBOIONIOKHOCTD
YYBCTBEHHOW MepLenTUBHON Mozaenu. HayuyHas Teopusi — JIOTMUECKM B3aMMOCBSI3aHHAsl CUCTEMa
MOHATUI U YTBEPKAECHUI O CBOMCTBAX, OTHOLIEHHUSX M 3aKOHAX HEKOTOPOTO MHOKECTBA UEATU3UPO-
BaHHBIX 00bekTOB (B. K. Barypun. O61mas teopus ynpasienus. M., 2012). duckypce (pp. discours,
oT Jiat. discursus — paccykJJeHHUe, I0BOJ1) — OJHO U3 CJIOKHBIX U TPYIHO MOAJIAIOIINXCS ONPEAETIEHUIO
MOHATUI COBPEMEHHOW JIMHIBUCTUKH, CEMUOTUKH U (prtocoduu, MoayyuBiiee MUpoOKoe pacipo-
CTpaHEHHUE B aHIVIO— U, OCOOEHHO, (PPAHKOS3BIUHBIX KYJIbTypax. [leprenTrBHas Mojiesb, MpeacTaB-
JieHre — 00pa3 paHHee BOCIIPUHSATOrO MpeIMETa W SIBJICHHUS, a TaKke 00pa3, CO3/1aHHBIN MPOIYK-
THBHBIM BOOOpakeHueM; (hopMa 4yBCTBUTEILHOTO OTPAKEHHUsI B BUJE HAIJISITHO OOPAa3HOTO 3HAHMUS.

IIpenveToM 0puaMYecKON TEXHUKHU SBJISIOTCS 3aKOHOMEPHOCTH IOPUINYECKON JIesTelb-
Hocty. C no3uiuu oo11el Teopuu yrpaBiIeHHs IeITeTbHOCTh COCTOUT U3 IBYX JIEMEHTOB: ITO3HAHUS
u ynpasienus. [Ipeaver FOT sBnsiercs yacteio oobekta IOT kak cormanbHO-TTpaBoBOro (heHOMeHa.
[Tpeamer IOT cocraBnsiioT MOHATUIHBIE, TUIIOJIOTAYECKHe, cTpyKTypHble acnekThl 0T, a takxke
cucTeMa M OCOOEHHOCTHU €€ CPEJICTB.

Jl71s1 TOrO, UTOOB pa3o0paThCs B MOHATUN I0pUANYECKas JesITeIbHOCTh pACCMOTPUM BHavase
MOHATHUE AeATeNbHOCTD. [lesaTesbHOCTD — cnienupuyeck yeaoBedeckas (popMa akTUBHOTO OTHO-
IIEHHS] K OKPYKAIOIIEMy MHUpPY, COfiepkaHre KOTOPOI COCTaBIISIET €ro LeJeco00pa3Hoe N3MEHEHUE 1
npeoOpa3zoBanue. [esTeIbHOCTD YeIoBeKa MpeArosaracT ornpeie/ieHHOe POTUBOIIOCTaBICHUE CYyOb-
eKTa 1 00beKTa IeSITeIbHOCTH: YeJIOBEK MTPOTHUBOIIONAraeT cede 0ObEeKT AesITeIbHOCTH KaK MaTepHa,
KOTOPBI JOJIKEH MOJTYYUTh HOBYIO (hOpPMY M CBOMCTBA, PEBPATUTHLCS U3 MaTepUaa B POAYKT Aes-
TeJIbHOCTH. [1py aHanm3e noHATHS IeATebHOCTh UCIIOIb30BaHbl MaTtepuaiibl barypuna B. K.

Bcsikas nesiteibHOCTh BKITIOYAET B ce0s 11e1b, CPEICTBO, PE3Yy/IbTAT M CaM MPOLIEeCC AesATebHO-
CTH U, CJIE/IOBATENILHO, HEOTHEMJIEMOW XapPAKTEPUCTUKON AESTENIbHOCTHU SIBJISIETCS €€ OCO3HAHHOCTb.
JlesITebHOCTb SIBJISIETCS peasIbHOW ABUKYIIEN CUJION OOIIIECTBEHHOTO IIPOrpecca U YCJIOBUEM CaMOro
cylecTBOBaHMs oOIiecTBa. BMecte ¢ TeM MCTOpHs KyJAbTYpPhl JOKa3bIBaeT, UTO AEATEBHOCTh Kak
TaKoBasl HE SIBJISIETCS MCUEPIBIBAIOILIMM OCHOBAHUEM YeJIOBEUYECKOro cylecTBoBaHus1. Ecim ocHoBa-
HUEM JIeATEJIbHOCTH SIBJISIETCS CO3HATENILHO (POPMYJIMpyeMas 11ej1b, TO OCHOBAHUE CAMOW LIEJIU JIEKUT
BHE JIESITEIbHOCTH, B c(hepe YeJIOBEUECKMX MOTUBOB, UJEAJIOB U IIeHHOCTel. COBpEMEHHOE MUPOBOE
ro0aibHOE pa3BUTHE BCE Oosiee IEMOHCTPHPYET, YTO He TOJBKO JESATEeTHOCTh B chepe MCKycCTBa
WJIA HPAaBCTBEHHOCTH, HO Y HAy4YHO-TIO3HABATE/IbHAS IESATEIbHOCTD MOTy4aeT CBOM CMbICT, B KOHEY-
HOM CY€TE, B 3aBUCHMOCTH OT €€ HPaBCTBEHHOI OPUEHTHPOBAHHOCTH, OT €€ BIMSAHUS Ha YesoBeye-
ckoe cymiectBoBaHue. C Ipyroi CTOpOHBI, 3aBUCUMOCTb CAaMOM AEATEIbHOCTH OT APYTUX COLIMATBHBIX
(pakTOpOB BBIpPakKaAETCSA B TOM, UTO B pa3HbIX TUIAX KYJbTYpbl OHA 3aHMMAET CYLLIECTBEHHO Pa3ny-
HOE MECTO, BBICTYIIasi TO B POJIM HOCHTEISI BBICILIETO CMBIC/IA YEJIOBEUYECKOro OBITHS, TO Ha MpaBax
HEOOXOIUMOTO YCIIOBHS KU3HHU.

CymecTByI0T MHOrooopas3Hble Kjiaccupukaiuili Gopm IesiTeJIbHOCTH — pa3fieieHue JesTelb-
HOCTH Ha JIyXOBHYIO M MaT€pHaJIbHYIO, IPOU3BOJICTBEHHYIO, TPY/IOBYI0 M HETPY/IOBYIO, TEOpETUYE-
CKYIO U IIPAaKTUYECKYIO U T. 1. C TOUKM 3peHHsI TBOPUECKOM POJIH JEATEIBHOCTH B COLMAIIBHOM pas3-
BUTHUM 0cO00€ 3HAYEHHE MMEET JIeJIeHUe e€ Ha PerpOAyKTUBHYIO (HAIPABJIEHHYIO Ha TIOyYeHHUE YKe
M3BECTHOIO pe3yJibTaTa U3BECTHBIMU K€ CPEJCTBAMM) U NPOLYKTUBHYIO AESTEIbHOCTD, WJIM TBOpYE-
CTBO, CBSI3aHHOE C BBIPAOOTKOM HOBBIX II€JIefl U COOTBETCTBYIOIIMX UM CPEACTB WU C JOCTHXKEHUEM
M3BECTHBIX 1I€JIEN C TOMOIIBI0 HOBBIX CPEJICTB.

B ncropun no3HaHus NOHATHE IEATEBHOCTh UTPAJIO U UIPAET JBOSIKYIO POJib: BO-IIEPBBIX,
MHPOBO33PEHUYECKYI0, OOBSICHUTEIIBHOTO TMPUHIIMIA, BO-BTOPBIX, METOIOJIOTMYECKOTO OCHOBAHUS

pAda COOUaJIbHBIX HayK, rae ACATCJIbHOCTb YE€JIOBCKA CTAHOBUTCA MPEAMETOM H3YYCHUAA. B kaue-
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CTBE MUPOBO33PEHUYECKOI0 MPUHLIMIA MTOHATHE JIEATEIbHOCTh YTBEPAWIOCh, HAYMHASL C HEMELKOW
KJIAaCCMYECKOU (pUocoduu, Korga B eBpOIEHCKOi KyIbType BOCTOPKECTBOBAIA HOBAsl KOHIIETILMS
JIMYHOCTH, XapaKTepU3yeMOM PaIlMOHAILHOCTBIO, MHOTOOOPa3HBIMH HAIPABJICHUSIMU aKTUBHOCTH U
VMHUIIMATHBBL, U ObUIM CO3JIaHBI MPEINOChUIKHM JJIsi PACCMOTPEHHUsI AEATEIbHOCTU KaK OCHOBAHUS
Y TIpUHLIMIA BCell KyabTyphl. IlepBble maru K Takod Touke 3peHus chenan Kant. B panr BceoO-
I1IEr0 OCHOBAHMSI KYJIBTYPbI JeSITEJIBHOCTD BIiepBbie BO3BEN PuxTe, paccMaTprBasi CyobekT («f») Kak
YHCTYIO CaMOJESITENIBHOCTb, KAK CBOOOIHYIO aKTUBHOCTb, KOTOpasi CO3uaaeT Mup («He-51») u opu-
eHTUpYyeTCs Ha 3Tndyeckuid uaean. Ho nockonbky ®uxre BBEN psill BHEAECATEIBHOCTHBIX (PAKTOPOB
(co3epLaHue, COBECTb U JIp.) B KAUECTBE PEIAIOIINX KPUTEPUEB JEATEIBHOCTH, OH TEM CaMbIM 100~
pBaJ €UHCTBO CBOEM KOHIICTIIUH.

Hawubonee pa3BuTyio palMoHAIMCTUYECKYI0 KOHLETIHNIO jAesTebHoCTH noctpoun [erens. C
MO3UIMIA OOBEKTHUBHOTO MEAIM3MA OH TOJIKYET AEATEBHOCTh KaK BCEMPOHUKAIOIIYIO XapaKTepH-
CTUKY a0COJTIOTHOTO JyXa, OPOKIAeMyI0 IMMAaHEHTHON MOTPEOHOCTHIO TMTOCIIEAHErO B CAaMOM3MEHe-
Huu. [71aBHYI0 POJIb OH OTBOAMT JYXOBHOM JIESITEJIbBHOCTU U €€ BhIcIIen popme — pedriekcuu, T. €.
CaMOCO3HaHHUI0. Takoil moAaxox no3BosvI ['eresio NoCTpOUTh LIEIbHYI0 KOHLIENLMIO JeSATEIbHOCTH, B
paMKax KOTOPOH IIEHTPAIbHOE MECTO 3aHMMAET MPOSICHSIONIAS] ¥ pallMOHATIM3HUpPYIOIIast padoTa Jyxa.
B konuenuu I'erenst o0cToATeIBHOMY aHAIM3Y NOIBEPTHYTA IMAJIEKTUKA CTPYKTYPBI e TEIbHOCTH
(B yacTHOCTH, ITyOOKasi B3aUMOOIIPE/IENISIEMOCTh 1IeJIM U CPE/ICTBA), CAIENaH psiji ITyOOKHX 3ameva-
HUI O COIMATbHO-UCTOPHUECKON OOYCIIOBIEHHOCTH AESTETBHOCTU U €€ (hOpM.

B nocnerereneBckoil pustocoprivt KOHIENIMS JeSATETbHOCTH, pa3BUTasi HEMELIKUM KJlaccuye-
CKUM HJEaIM3MOM, MOJBEPraeTcsi pe3Kod KPUTHKE, IPU ITOM aKLEHT MEepeMellaeTcs C aHajau3a
palMOHAILHBIX KOMITOHEHTOB IIeJIeroJiaraHust Ha OoJiee TyOOKHe CJIOM CO3HAHU ST, OOHAPYKUBAIOIIH-
ecs B XM3HU YesioBeKa. [IpoTuB rereneBckoil KoHuenuuu Boictynil Keepkerop. Pasymaomy navany
B UEJIOBEKE OH MPOTUBOIIOCTABIISET BOJIIO, a IEATENIBHOCTH, B KOTOpor KbepKkerop BUIUT OTpeIEH-
HOE OT TMOIJIMHHOTO OBITHS (PYHKIIMOHMPOBAHUE, MPOTHBOIOJIATaeT KU3Hb, YEIOBEUYECKOE CYIIle-
crBoBaHue. BomonTapuctckas u uppauvonanucruyHas auHus (Ionenraysp, Humine, 3. Iaptman
U T. JI.), pacCMaTpUBaloIas BOJIIO KaK OCHOBY MHUPOBOTO M MH/VBUAYaJIbHOIO CYLIECTBOBAHUS, HA
MECTO Pa3yMHOTO Liesieriosiaranus (T. €. AEATeJbHOCTH) CTAaBUT MOPBIB U NEpekUBaHUE. DTa TEH-
JEHLMSA MOJyyria CBOE MPOJOJIKEHNE B COBPEMEHHOM K3UCTeHIIManu3Me. Bmecte ¢ TeM B KOHILE
XIX B. peanuzyercs u apyras punocodckast JIMHUS, Jealomiasi akIeHT Ha MEKJIMIHOCTHBIX (00I11e-
YeJIOBEYECKHMX) KOMIIOHEHTaX KYJIbTYpPbl, KOTOPbIE BBICTYMAIOT KaK PErylIsTUBbI JIEATELHOCTH U €€
HarpaBJIeHHOCTH (OafeHCKasl IKOJIa HeOKAaHTUAHCTBA C e€ yueHueM o IieHHoCcTsX, Kaccupep u ero
KOHLIENIIMS POJIM 3HAKOBBIX CTPYKTYp). PeHomeHonorus ['yccepiis oTkazana B caMO0CTaTOYHOCTH
(bopmam [eATENBHOCTH, CJIOKUBUIMMCS B HOBOEBPOIIEMCKOW KYJIBTYpe, U MOCTaBWIa 3TH (pOpMbI B
6osee MUPOKUI KOHTEKCT (BBIPAKEHHBIH, B YaCTHOCTH, B IOHATUU «KU3HEHHOTO MUPa»).

TeHnaeHUus OTKa3a OT paCCMOTPEHU S IEATETBHOCTH KaK CYITHOCTH Y€JIOBEKA U €JUHCTBEHHOTO
OCHOBAHUSI KYJIbTYPbl YCHIIMBAeTCsl B 3anafHo punocodun Ha pyoexe XIX—XX BB. DTo cBS3aHO ¢
yTpaToii OypKya3HOU IMBIIIN3AIMEH COLIMAIBHOTO ONTUMHU3MA M C KPUTHKOHN TEXHUIIUCTCKOTO aKTH-
BU3Ma, OCYIIECTBIISIEMOI HEKOTOPbIMHU HAIlpaBJIeHUAMHU (pritocopuu.

[MpuHIMN NesITeTPHOCTH KaK MCTOUYHHMKA MPOUCXOKAECHHUS] MHOTOOOPA3HBIX MPOAYKTOB KYJlb-
TYpbl U OPM COLMATIBHOW KU3HU ChIIPaJl BaXKHYI0 METOJOJIOTMYECKYIO POJIb B CTAHOBJIEHUU U Pa3-
BUTHHM psJla cOUMaNIbHBIX HayK. Hanpumep, B KynbrypHO-ucTOprueckoil Teopuu JI. C. Boirorckoro
MBIIIIJIEHHe OBUIO PACCMOTPEHO KaK pe3yJibTaT MHTEPUOPHU3ALIUK MPAKTHUECKUX AEHUCTBHIA M CBOW-
CTBEHHOM UM JIOTUKU. KoHLIenus IesTeIbHOCTH Chirpajla BaXXHYIO pOJib B Pa3BUTUU SI3bIKO3HAHUS,
TMICUXOJIOT UM, 3THOTrpaduu, rpasa u Jp.

Teopus cormanbHoro aeictus (M. Bebep, @. 3HaHelkwii) HApsALY C aHATTM30M PaIlMOHATb-
HBIX KOMITIOHEHTOB LIEJICNIONAraomiel JesTeJIbHOCTH NOAYEPKUBAET 3HAYEHUE LIEHHOCTHBIX YCTaHO-
BOK U OpPUEHTAIMH, MOTUBOB JIEATEIbHOCTH, OKUJAHUM, IPUTA3AHUM U T. [I., YTO IPUBOIUT K IICH-
XOJIOTU3AIIUU TIOHATHUS IeATeIbHOCTh (Prnocodckuil SHIMKIIoNeanYeckuil cioBapb. M., 1983).
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IOpuanyeckasi 1eATeJbLHOCTD — 3TO MPOpECCUOHATbHAS IEATEILHOCTD, T. €. JeSITeIbHOCTD,
OCYILIECTBJIsIEMas B paMKax MpoecChu Mo pa3HbIM crieluaibHoCTAM. FOpuandeckas AesiTeIbHOCTD
OIMUPAETCs HA IOPUANYECKUH ONbIT. CUCTEMHBIN aHAJTN3 I0PUIUYECKOTO OIbITa IMTPOBEJ PycCKO-(hbpaH-
1y3ckuii mpasosen U gusocod K. I'ypeuy.

CyIecTBYIOT pa3Hble BUIbI OPUINYECKON AesaTeNbHOCTH. [10 cyObeKTaM IesTeIbHOCTH — 9TO
OEeATCJIBHOCTD (1)I/I3I/I‘I€CKI/IX N OPUINYCCKUX JIUL, TOCYIJApCTBEHHBIX 1 MYHHUIHIIAJIbHBIX OPraHOB U
T. 1.

IOpuanyeckyro 1eATeJIbHOCTb HEPEJKO PACCMATPUBAIOT KaK BOJIEBbIE JEUCTBUS I0PUCTOB,
OCHOBaHHbIE Ha I0PUINIECKOM MbIIuTeHNH. FOpuandeckas nesTeIbHOCTh BKIIIOUAET B ceOs1 TOMUMO
palMOHAJILHON CTOPOHHI ellle ¥ MOpaibHYI0. CyIIeCTBYIOT pa3IMUHbIE BU/Ibl IOPUAUUECKON AeSITe b
HoCTH (CyneOHas1, aqBOKaTcKas v 1ap.).

OI[HI/IM N3 BUI0OB IOpHHquCKOﬁ ACATCIIBHOCTH ABJIACTCA IOPUINYCCKAA ITPAKTUKA — NEATE]Ib-
HOCTbB, 110 U3JAHUI0, TOJIKOBAHWIO U pCain3aliuv I0OpUANICCKUX Hpennncaﬂnﬁ B €IMHCTBE C HAKOII-
JIEHHBIM COITMAJTBHO-TTPABOBBIM OIBITOM. B 3aBHCUMOCTH OT XapakTepa, CrocoO0B peodpa3oBaHus
OOIIECTBEHHBIX OTHOIICHUH Pa3IMYaloT CJAEAYOIIUE THITh IOPUANIECKON MPAKTUKU:

— IIPaBOTBOPYECKYIO,

— IIPaBOIPUMEHUTEIBHYIO,

— pacnopsAaUTENIBHYIO,

— UHTEPIIPETALIMOHHYIO U ApYyTrHYe.

INo cyObekTaM AeATeIbHOCTH BBIACIISIOT:

— 3aKOHOJIATeJIbHYIO,

— cyaeOHyIo,

— CJIEICTBEHHYIO,

— HOTapuasbHyI0 U Apyryio (bonbioii opunuveckuii cioapb. AkagemMuk.py. 2010).

MeToabI NO3HAHNSI OPUIHYECKON TEXHUKH — 3TO COBOKYITHOCTh IIPUEMOB, CIOCOOOB, MOJI-
XOZIOB MCCIIEIOBAHMSI IOPUMUECKON JIesITeTbHOCTH. MeTOIbl AeNATCS Ha ClieqylolIre BU/bL: 00IIe-
Hay4Hble, JIOTUYECKHUE, JIMHIBUCTUYECKUE, TEXHUYECKHUEe, TuajleKTuiecKkue u T. 1. Meron (ot 1p.-
rped. uEB0d0G — My Th MCCIIEAOBAHKS UM TIO3HAHKST) — CACTEMATU3MPOBAHHAsI COBOKYITHOCTB IIIarOB,
IENCTBHIA, KOTOpble HEOOXOIMMO MPEATIPUHSTH, YTOOBI PEIIUTh OMpeNeEHHYIO 3a/1a4y WA I0CTUYb
orpeaeSEHHON 1ed. B oTinune oT 00s1acTi 3HAHWI WM UCCIIEOBAHUM, SIBJISIETCA aBTOPCKUM, TO
€CTb CO3/JaHHBIM KOHKPETHOW MEPCOHOM WJIU TPYTIION NEPCOH, HAYYHOMW MJIU MPAKTUYECKOM IIKOJION.
B cuity cBoeit orpaHUueHHOCTH paMKaMU JISUCTBUS U Pe3y/ibTaTa, METObl UMEIOT TeHASHIIMIO ycTape-
BaTh, MPE0OPA30BBIBASICH B IPYTHe METO/IbI, PA3BUBASICh B COOTBETCTBUH C BPEMEHEM, JOCTHKEHUSAMU
TEeXHUYECKOW M HAyYHOU MBICH, MOTpeOHOCTSAMHU 0OImecTBa. COBOKYITHOCTh OAHOPOIHBIX METO/IOB
MIPUHSATO HA3bIBATh MOAXONOM. Pa3BuUTHE METOIOB SIBIISETCSI €CTECTBEHHBIM CIICCTBHEM Pa3BUTHUS
Hay4yHOU MbIcTH. CyIIECTBYIOT ClEIyIOIIMe METOAbl TIO3HAHUS: aHAJTMTUYECKUH, TUAIeKTUIECKU,
WHTYUTUBHBIN, HAYYHBINA, OOOOIICHHBIN, 9KCTIEPUMEHTAJIBHBIN, ISTyKTUBHBIN U JpyTHe.

HayuHblil MeTO/ — COBOKYITHOCTh OCHOBHBIX CIIOCOOOB MOTy4eHHsI HOBBIX 3HAHUH U METO/IOB
peleHus 3a/1a4 B paMKax JII0OOH HayKH.

Merton BKJTIOYaeT B ceOsi CIOCOObI MCCeJOBaHUsI (DEHOMEHOB, CHCTEMATH3alnI0, KOPPEKTHU-
POBKY HOBBIX Y MOJTYYEHHBIX paHee 3HAaHUW. YMO3aKIIOUSHHsI ¥ BBIBOJIBI JIEJIAI0TCSI C TOMOIIIBIO TIpa-
BWJI ¥ TIPUHIIMAIIOB PACCYKEHHS HA OCHOBE SMITUPUYECKUX (HAOIIOAEMbIX U U3MEPSIEMbIX ) JaHHBIX
00 oObekTe. bazoii nmomyueHust TaHHBIX SIBJISIOTCS] HAOMONEHUS, SKCIIEPUMEHTHI U APYTUE CIIOCOOBI
coopa unpopmaruu. s oObsicHeHUsT HaOMOIAeMbIX (DAKTOB BBIIBUTAIOTCS THITOTE3bI M CTPOSITCS
TEOpUH, Ha OCHOBAHMH KOTOPHIX (DOPMYJHMPYIOTCS BBIBOABI M TMpeArnosoxkeHus. [lomyueHHsie mpo-
THO3bI TPOBEPSIOTCS SKCIIEPUMEHTOM MIIM COOPOM HOBBIX (DAKTOB.
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BaxHoli cTOPOHO¥ HAyYHOTO METO/Ia, €r0 HEOThEMJIEMOI YaCThIO JIJISI JII0OOW HAyKH, SIBJISAETCS
TpeboBaHue 00bEKTUBHOCTH, MCKJTIOYAoIee CyObEKTUBHOE TOJIIKOBaHHE pe3ynbTaToB. He MOJKHBI
NPUHUMATHCS HA Bepy Kakue-Jan00 yTBep:KIeHusl, 1a)ke eCJu OHI HCXOIAT OT aBTOPUTET-
HBIX YY€HBbIX. [[151 obecrieueHnsi He3aBUCUMOM MTPOBEPKH MPOBOAUTCS JOKYMEHTHpPOBaHKUE HAOIO-
JEHWA, 00eCreurnBaeTcsl TOCTYIHOCTh ISl IPYIMX YUYEHBIX BCEX HMCXOAHBIX JAHHBIX, METOOUK U
PE3YJIbTATOB MCCIIEIOBAHUI. DTO MO3BOJISIET HE TOJIBKO MOTYUUTh JOMOTHUTEIBHOE MOATBEPKICHHUE
IIyTEM BOCIPOU3BEIEHU S IKCIIEPUMEHTOB, HO U KPUTUUECKHU OLIEHUTh CTENIEHb a/IeKBATHOCTH, BAJIN/-
HOCTH (O[HA U3 BAXHEHUIIMX XapaKTEPUCTUK NCUXOAMArHOCTMUECKUX METOIUK U TECTOB, OIUH U3
OCHOBHBIX KPUTEPUEB UX KauecTBa. DTO MOHITHE OJIM3KO K TIOHATUIO JOCTOBEPHOCTH, HO HE BIIOJTHE
TOXJECTBEHHO) SKCIIEPUMEHTOB U PE3YJIbTATOB IO OTHOIIEHUIO K ITPOBEPSEMON TEOPUH.

Crpykrypa opuauueckoii Texauku. Ctpykrypa kypca FOT cocrout u3 o0meit u ocoOeH-
HOM yacTu. OO111ast 4acTh BKJIOYAET CIIeYIONIME BOIPOCHL: 3a1a41, (PYHKIMHU, CTPYKTYpa, SJIEMEHTHI,
Mmecto FOT B cucreme 10puruecKoi HayKu; METObl U3YYEeHU sl OPUNUECKON TEXHUKU; UICTOPUS pa3-
Butus IOT; nousrue u conepxkanue FOT u T. 1.

OcobeHHast 4acTh BKJIIOYAET TEXHUKY Pa3HOTO BUA IOPUANIECKON AEATeTbHOCTU: TPAaBOTBOP-
YECKyI0 TeXHUKY; TEXHUKY OIMyOJIMKOBaHMS MPABOBBIX aKTOB; TEXHUKY CHCTEMATH3alUU I0pHIUe-
CKHUX JIOKYMEHTOB; MHTEPIIPETALIMOHHYIO TEXHUKY; IIPABOPEAIN3ALMOHHYIO TEXHUKY; IIPaBOIIPUMeE-
HUTEJIbHYIO TEXHUKY U T. [I.

B xauecrBe kpurepueB aesieHus IOT npennaraiorcs: BUIbl I0pUARYECKUX IMpodeccuil,
CYOBEKTHI IOpPUINIECKON JesITeIbHOCTH, OOBEKT BO3AEHCTBH S, (pOopMa I0PUANIECKON e TeTbHOCTH,
0COOEHHOCTH COCTABJISIEMOTO MTPABOBOTO aKTa, CTA/IMH €r0 CO3/IaHMsI, OTpaciieBasi MPUHAIJICKHOCTb,
BU/IbI IOPUINYECKOI IEATEIBHOCTH, YPOBHU CYILIECTBOBAHU S IPABa, TUIIBI [IPABOBBIX CUCTEM, UCTIONb-
3yemMble (hOpMBI TTpaBa u Jp.

Meton no3nanus OT. [1pu uzyuennu FOT ncnone3yercs Bech KOMILIEKC TPAAULIMOHHO MTPU-
MEHSIEMbIX B COLIMOJIOTUU Y IOPUCTIPYAECHLIMM HAyUYHBIX METOA0B. METOA0IOrMYECKYI0 OCHOBY HMCCJIe-
JOBaHMS COCTABJISAET JUAJIEKTUUECKUI METOJ HayYHOro Mo3HaHus. [IuanekTuyeckas JOrMka, coye-
TaeMas ¢ (hOpMaJIbHOM, IEOHTHUECKOM, 00eCTIeunBaeT COOMOCHNE BCEOOIUX MPUHITUTIOB HAYYHOTO
MO3HaHUs (OObEKTUBHOCTH, BCECTOPOHHOCTH, UCTOPU3MA, EJMHCTBA TEOPUU U TMPAKTUKHU, PA3BUTHUS
MIpeMeTa UCCIIEI0BaHusl, €ro JJOTUYECKOU ONPEAEIEHHOCTH, CACTEMHOCTH ¥ BCECTOPOHHOCTH HUCCJIe-
noBaHus). Mcropuueckuil MeToq o3BosisieT npociaeauts 3pomonuio FOT kak coumaibHO-paBoBOro
(beHOMEHA M HAyYHO-TIPABOBOM KAaTErOPHH, BHISIBUTH €€ MCTOPHUYECKYIO CBSI3b C MPABOM M MpooJe-
MaMH [IpaBONOHMMaHusl. Vcronb30BaHre CpaBHUTEIBHO-ITPABOBOIO METO/A 1AET BO3MOKHOCTb OLle-
HuTh crielipuky 0T kak HaAMOHAJIBHOTO U B TO %€ BPEMsl YHUBEPCAJIBHOTO siBlIeHUsSA. CTPYyKTYp-
HBII aHAJIM3 B KOHTEKCTE CUCTEMHOT'O MO3BOJISIET PACKphITh BHyTpeHHee cTpoenue FOT, oOHapykuTh
CBSI3U MEXKY €€ 2JIeMEHTaMU, UCCJIEJOBATh BHYTPEHHIOI CTPYKTYPY KaXJ0ro U3 HUX. Takxke UCIIONb-
3YIOTCSI CPABHUTENIbHBIN, (DYHKIIMOHAJBHBIN, KJIAaCCU(PUKAIIMOHHBI MeTObl. [IprMeHsioTcs: Takxke
JIMHIBUCTUYECKUI, UHTEPIPETALMOHHbII, aKCUOJIOTMYECKUH, KYJbTYpOJIOTMYECKU, aHTPOIIOIOTH-
YECKUH, COIUAILHO-TICUXOJIOTUYECKUI U IPYTUe METO/IbI.

Cocras IOT o6pa3yior 1Ba ypoBHS TEXHUKO-IOPUINIECKUX WHCTPYMEHTOB, HOCSIIIIUX OO
XapakTep, T. €. POSIBIISIONIMX ce0s1 Ha BCEX YPOBHSIX CYIECTBOBAHMSI IPaBa, BO BCEX BUAAX I0pH-
nuaeckon nesitenbHocTH: 1) mpaBuia u 2) cpencta FOT. Otnensabie Tursl FOT (mpaBoTBOpUeckas,
MPaBOMHTEPIPETAIMOHHAS, TIPABOPEATM3AlMOHHAs U T. I1.) XapaKTepU3ylTCsl, TOMUMO OOIIHX,
Ha0OpPOM COOCTBEHHOT'0, BU/IOBOTO TEXHUKO-IOPUANIECKOTO MHCTPYMEHTApHSI.

[MpaBuna (TpedoBanust) IOT — pa3padoranHble HayKoW U (M) OUITUATIBHO YCTAaHOBJICHHbIC
HOPMATHUBBI, COOTIONIEHNE KOTOPBIX B MPOIECCE IOPUIMUECKON NesITeIbHOCTA BBICTYIIAET KpUTEpUEM
ee KauecTBa. 3HauuTesnbHasA yacTh npaBui 0T oTHOCUTCA K ee oTpacieBbIM Pa3HOBUIHOCTSM.

Cucrema o6umx npasui FOT BKITIoOYaeT qBe rpyIibl: BHEITHUE, YCTAaHABIMBAIOIIUE ONpe/iesieH-
Hble KPUTEPUU OLEHKHU pe3y/ibTara I0pUIUYECcKOr AESTeNbHOCTU (CIpaBeIMBOCTh, IEMOKPATU3M,
cB0OO/a, 3aKOHHOCTh, TYMaHU3M U T. I1.) U BHYTPEHHHUE MPaBUIa, XapaKTepU3yIOIIHe MPoIecc ocy-

21



10. K. Kpacnos, B. B. Hagsukosa, B. . Hlkarymna. «FOpuguueckasi TexHUKA. YYeOHUK»

IIECTBJICHHS I0PUANIECKON JIESTeNbHOCTH (SKOHOMHUYHOCTh, 0OOCHOBAaHHOCTb, 11€JIECO00Pa3HOCTb,
PAlMOHAIIBHOCTS U JIp.).

Cpencrsa (npuemsl) 0T — cnienduyeckre MHCTPYMEHThI TPO(ECCUOHATBHON I0PUANYECKON
JesTeTbHOCTH, 0OecrieunBaloIre JOCTxkReHe ee 1ieneit. Hanbonee 3HaunMebie oomve cpencrsa FOT
MOT'YT ObITh OOBEJMHEHBI B TP TPYIIIBI: OOIIECOIMAIBHBIE, TOKTPUHATIbHBIE 1 HOPMATUBHBIE CPE[I-
crBa. VX B3aMMOCBsI3b B ONpe/ICIEHHON Mepe OTpakaeT JIOTUKY (popMHpOBaHUS U JIEHCTBUS NIPaBa,
OXBaTbhIBasi Te KOMIIOHEHTHI, 03 KOTOPBIX €r0 CYIIeCTBOBAHNUE HEBO3MOXKHO.

IOpunnveckue TepMUHBI — CPECTBA I0PUINIECKON TEXHUKH, C TOMOIIBI0 KOTOPBIX KOHKPET-
HbIe TIOHATHSI IPUOOPETAIOT CIIOBECHOE BBIPAXKEHUE B TEKCTE HOPMATUBHOTO aKTa. SIBJISISCh IepBUY-
HBIM MaTepHajIoM AJisl HalMCaHUsI HOPM I1paBa, I0pUINUECKe TEPMUHBI IMEIOT CKBO3HOE 3HAUCHHE.
Hcrnonb3ys 1opuanyeckue TEpMUHBI, TOCYIAPCTBO B JIMIE CBOMX OPTaHOB BJIACTH TOBOPUT Ha SI3bIKE
MpaBa ¥ BHIPaKaeT CBOIO BOJIIO: OTMEHSIET U M3MEHsIET HOPMBI; yCTAaHABJIMBAET HOBBIE IIPABHJIA TIOBE-
JEHMS; 3aKPEeTUIsieT CJIOKUBIINECs O0IecTBeHHble OTHOIIeHHS. C MOMOIIBIO IOPUIMYECKUX TEPMU-
HOB KaKue-I100 BOJIEU3bSIBIICHUSI TPUHUMAIOT (POPMY KOHCTUTYIIMIA, TEKYIIIUX 3aKOHOB, TOCTAHOB-
JICHWIA TIPAaBUTEIbCTBA, MHCTPYKIIMI MUHUACTEPCTBA U T. 1.

B opuanyeckoit tutepatype 0puarndecKrue TEPMUHBI OOBIYHO TMOAPA3AENSIOT Ha TPY BUIA: )
o01IeynoTpeOuTeNIbHbIe TEPMHUHBI, KOTOPBIE UCTIONB3YIOTCSI B OOBIIEHHOM peur U MOHSTHBI BCeM: 0)
CIIETMAIBHO-IOPUIMUECKHE TEPMHUHBI, KOTOpbIe 00J1a1a10T 0COOBIM IIPABOBBIM COfIEpPKaHUEM (aKKpe-
IWUTHB, TPYJOBOM JOTOBOP, CITyKeOHbI KOHTPAKT, UCKOBOE 3asIBICHUE U T. I1.). Takue TepMUHBI CITy-
KaT Jy1si 0003HAYEHU S IOPUIMUECKUX TTOHSTUH, BHIPaKEHHS I0PUANIECKUX KOHCTPYKIIHU, OTpace-
BOW THIU3AIMY U T. [1.; B) TEXHUYECKUE TEPMHHBI, KOTOPBIE OTPAXkKaIOT 0OIACTh CIIEMAIbHBIX 3HAHU,
HarpuMep, MpaBuia TEXHUKU Oe30MacHOCTH, TEXHUYECKOe 00CITy:KMBaHUE 0O0PYI0BaHMUSI, TIPOBE/Ie-
HHE SKCIIEPTU3bl TEXHUYECKUX PEIIeHUH U T. 1.

OomeynoTpeduTebHbIe TEPMUHBI MOTYT CTaTh U IOPUIMYECKUMU. Tak, TEPMUH «ITPaBOBOE
MIPOCTPAHCTBO, TIOSIBUBIIMIACS HECKOJIBKO JIET Ha3a/l B IIPOLIECCE NMAPIAMEHTCKUX U KYPHAUTUCTCKUX
ne0aroB, peBpalaeTcs U3 o0mEeyNoTPeOUTETLHOTO B CIIEIUATBHO-I0PUINIESCKHA.

CymiecTByI0T OIpefie/ieHHsi, KOTOpbIe MPSMO HE PEryIvMpyloT OOIECTBEHHbIE OTHOIICHHMS, a
PACKpBIBAIOT COAEpkKaHMe KaKUX-JIMOO IOPUINYECKHX TepMHUHOB. Hampumep, aaMUHHCTpaTUBHOE
MpaBOHAPYIIIEHE B aIMHUHUCTPATUBHOM IpaBe, odepTa M akenT B TPakJaHCKOM IpaBe, aKIi3 B
(buHaHCOBOM TpaBe, AUCIMIUIMHA TPyJa B TPYAOBOM IIpaBe, 00yueHre B 00pa30BaTeIbHOM TpaBe U
T. 1. Takre HOpMbI HOCSIT Ha3BaHUE HOPMBI-/IeOUHUIIIH.

D PeKTUBHOCTD IOPUINIECKUX TEPMUHOB 3aBUCUT OT TOTO, KaK 3aKOHOJATE b BHIIIOHSIET Psif
MPaBWI, IPEIbSIBIISIEMbIX K I0PUANIECKON TEPMUHONOTUU. TaKOBBIMU SIBJISIIOTCS: ) €IUHCTBO Tep-
MuHoNoru. Heo6xoaumo, 4ToOs! 17151 0003HAUEHHSI OIHUX U TeX K€ TIOHSITUI UCTIOIB30BAJIMCH OTHU
¥ T€ K€ TEPMUHBI; 0) MCTIOIb30BaHKE OOIIETIPU3HAHHBIX TEPMHUHOB, T. €. TEPMUHbI IOJKHBI YIIOTPEO-
AThesl B ObITY. Takue TepMUHBI 3aKPETUISIIOTCS] 3aKOHOJATEbHO; B) CTAOMIIBHOCTh TEPMUHOJIOTUH.
Henonyctumo 6e3 HOCTaTOUYHBIX HAa TO OCHOBAaHMH OTKA3bIBATHCS OT UCIOJIB3YEMbIX IOPUAMYECKUX
TEPMUHOB.

Bonpocs! cTyaeHTy, H3ydamwuiemMy TeMy:

1) HazoBure npeamer HOT;

2) onpeaenute MeTosl no3Hanus FOT;

3) Hazosute crpyktypy fOT;

4) Ha30BUTE MPABOBYIO MO3UIIMIO IO M3yYaeMOi TeMe Ha3BaHHBIX aBTOPOB;

5) cocTaBbTe KpaTKOe ONKMCAHUE KU3HU M TBOPUYECTBA YIIOMSIHYTHIX B raparpage aBTopoB.
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§ 5. Puinococust 1 COUOJIOTHST FOPUIAYECKON TEXHUKHI

durocodpus (@uilo. — JIIOOOBb, CTPEMIIEHHE, KaXaa + 0ocpia — MYyIpOCTh — Jp.-Tped.
gnXooocpia (JIOCTOBHO: JTIOOOBh K MyAPOCTH) — TUCIUIUIMHA, U3ydamolas HanOosee oomume cyIe-
CTBEHHbBIC XapaKTEPUCTUKU W (DYHIAMEHTAJbHbIE MPHUHIIUIBI peaTbHOCTH (OBITHSA) W TO3HAHUS,
OBITHS YeJIOBeKa, OTHOIIEHUS yesloBeKa U Mupa. Puocodusi 0ObIYHO paccMaTpUBaeTCsl Kak OfHA
13 (hopM MUPOBO33PEHUsI, OTHA U3 (POPM UYEJIOBEUECKOU NesATeIbHOCTH, OCOOBIN CIIOCO0 MO3HAHUS,
TEOpHSI WJIM HayKa.

Pusocodus npasa (U npasoBas ¢puiaococusi) — pasaen ¢punocopuu U OPUCTPYACH-
IIUM, KOTOPBIN 3aHUMAETCSI MCCIIEOBAHUEM CMBIC/IA TTPaBa, €ro CYIIHOCTU U MOHSTHS, €r0 OCHOBA-
HUI ¥ MeCTa B MUpE, €ro EeHHOCTU ¥ 3HAYMMOCTH, €0 POJIM B )KU3HH UYEJIOBEKa, CEMbH, OOIIeCTBa
Y TOCYAapCTBa, BCETO MUPA.

Pazpnenst ¢punocodpuu npaga:

NPaBoOBasi OHTOJIOTHSI — 3TO Y4eHHe O OBITUH TpaBa, ero MpUpoJe, CyITHOCTH, PUHIIUIAX,
OCHOBHBIX I'PaHsIX MpaBa (JorMe rpasa, MPaBOBOM COAEPKAaHWHU, MPABOBBIX UIESX ), Pa3rpaHUYCHUN
MpaBa U 3aKOHa;

NPaBoBasi THOCEOJIOTHs , B pAMKaX KOTOPOH MOCTUTAIOTCS TEOPUSI M METOIOJIOTUSI TIO3HAHU ST
MPaBOBOM peasbHOCTH, CBSI3aHHBIE C pa3rpaHMUSHUEM MPaBa Ha ECTECTBEHHOE U TIO3UTHUBHOE, C (hop-
MHUPOBaHHEM I0PHINYECKOTO U JIETUCTCKOro npaBononnManust (Kynber 3akoHa, TouHee, agMUHUCTpa-
TUBHBIX PAaCHOPSKEHHI, OCYIIECTBIISIIOIIETO HEHTPAIN30BaHHYIO BJIAaCTh MPABHUTENsI — BOT OCHOB-
Hoit Te3uc sieru3ma. BacuiweB JI. C. Kondyimanctso u serusm // Uctopusi Bocroka. URL: http://
www.bibliotekar.ru/istoriya-vostoka/68.htm). B aTom pazaesne ¢punocodum ckiaapBalOTCs OCHOBA-
HUSI METOJIONIOTMHA COBPEMEHHOM I0PUCTIPYAEHIINH, (POPMUPYIOTCS TIOAXO/IbI, METO/bI, KOHLIETIIIUH,
OIpe/IeISIIONINe HAITPABJICHUSI MCCIIEIOBAaHMS TIPABOBOM PeabHOCTH;

NpaBoBasi aKCHOJIOTUSI — 3TO YYEHHUE O LICHHOCTSX, KOTOPble 00eCIeYrBAIOTCS IPAaBOM (1IeH-
HOCTH IIPaBa) U O LIEHHOCTSIX CaMOro IpaBa (ITpaBOBbIE LICHHOCTH);

NpaBoBasi AHTPONMOJOTHsI — YUEeHHEe O MeCTe YeJloBeKa B IpaBe M MpaBa B YEJIOBEKe, O €ro
OTHOILICHUH K TIPABOBBIM SIBJIEHUSIM, CIIOCOOHOCTH CO3/1aBaTh MPABO M BOCIPHUHUMATH €r0 COAep-
kaHue. Kak mprupogHoe CyliecTBO YesloBEK HAXOAUTCS B TIOCTOSIHHOM KOH(DJIMKTE C MCKYCCTBEHHO
CO3JJaHHBIMU MHPaMH, KYJIbTYPOI BOOOIIIE, TPABOBOM KYJIbTYPOW B YaCTHOCTH;

NpaBoBasi JOTMKA — y4YeHHWE O CUCTeME IPABOBBIX IMOHATUI W TPABOBOM MBIIUICHUH.
[Tpu 3TOM TIPaBOBOE MBIIIIJIEHHE BHICTYIAET KaK criennpuiecKas HHTeJUIEKTyaIbHasl IesITeIbHOCTb,
HarpaBJieHHAasI Ha pelleHue 3a]a4, CBI3aHHBIX C MUCIOIB30BAHMEM IPABOBBIX CPEJICTB U MPABOBBIX
apryMeHToB. be3 nmpaBoBo# JIOTMKM HEBO3MOKHO CYIIECTBOBAHUE IOPUINYECKON TEPMUHOIOTHH;

NpaBoBasi repMeHEeBTHKA — TEOPH S MOCTHKEHHU ST ¥ ICTOJIKOBAHHUSI CMBICJIOB, COICPKAIIIMXCS
B Pa3HOOOPA3HBIX MPABOBBIX TEKCTAX — 3aKOHAX, MHCTPYKIIMSX, PEIICHUSIX, TPUroBopax u T. 1. [1pa-
BOBAasi FepMEHEBTHKA OPUEHTHPOBAHA HA MHTEPIIPETaTOpa, MOITOMY TOJIKOBAHHUE SIBIISETCS UCKYC-
cTBOM Tpoeccronana. Yem Bblllie ypoBeHb MPOGECCHOHATN3MA, TeM OJIMkKe TOJIKOBaHHE K MOHH-
MaHMIO IPaBOBOI PEaJIbHOCTH.

MoOXHO Ha3BaTh KaK MUHMMYM [BaJLATh MATh (PMIOCO(CKUX BOIIPOCOB MpaBa, OT PeIleHHUs
KOTOPBIX 3aBUCUT CYITHOCTh ipuMeHenust FOT:

1) mpaBo u cBOOO/A;

2) mIpaBo U CHPaBEIMBOCTD;

3) cooTHOIIeHUE (PAKTUUECKON U (pOpMaIbHOW CIPABEJIMBOCTU B MPABE;

4) paBo U MpaBJa;

5) mpaBo Kak j100po U 3710

6) COOTHOIIIEHUE CBOOOMBI U CITPABEIMBOCTH B TIPABE;

7) IpaBo U CUIa;
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8) cynrHoCTb npasa;

9) conepxanue 1 OpMHI IpaBa;

10) nmpaBo Kak HEOOXOAUMOCTD M CITyYallHOCTb;

11) mpaBo Kak WJUTIO3US YETOBEYECKOTO Pa3yMa;

12) mpaBo kak opMa BceoOITeli B3aMMOCBSI3H;

13) mpaBo 1 pa3BuTHE OOIIECTBA M TOCYIAPCTBA;

14) mposiBieHre B MpaBe JIeUCTBUSI 3aKOHA €AMHCTBA U OOPHOBI MPOTHUBOIOIOKHOCTEH;

15) nposiBieHMe B IIpaBe 3aKOHA MEepPeXoia KOJTMUECTBEHHbIX U3MEHEHUI B KAUYECTBEHHBIE;

16) npaBo Kak cpeJcTBO Nepexoja KOJIMYECTBEHHbIX U3MEHEHU B KaU€CTBEHHBIE;

17) nmpaBo Kak popMa CHHEPreTHKH, Kak (hpopMa r00aTbHOTO SBOMIOLIMOHU3MA;

18) nposiBiieHNE B IIpaBe 3aKOHA OTPULIAHUS OTPULIAHUS;

19) npaBo Kak 3HaHUE;

20) mpaBo Kak IIEHHOCTb;

21) npaBo KaK YECTHOCTb;

22) npaBo KaK 3aKOH;

23) mpaBo KaK 3aKOHOMEPHOCTb, CJTyYallHOCTh U HEOIIPE/IeIEHHOCTD;

24) mpaBo Kak HEOOXOAUMOCTb ¥ TPUIMHHOCTB;

25) npaBo U IETEPMUHU3M U T. 1.

B 3aBrcMMOCTH OT TOHUMaHMsI CBOOO/BI UCTIONB3YETCST Pa3Hasl IOPUINIECcKask TEXHHUKA.

B 3aBHCHMMOCTH OT NOHMMAaHHWsI CIPABEAJMBOCTU TAKXe MEHSETCSl I0pUANYEcKas TeXHUKA.
dunocodckue BOMpPOCH BIUAIOT HA 33a4d IOPUIMUYECKOM TeXHUKH. Hampumep, mpy MmoarotoBke
MPOEKTa 3aKOHA B HEM JIOJKEH OBITh 3aJI0JKEH OIpe/ieNIeHHbI ypoBeHb cripaBeyiuBocTu. CripaBen-
JIMBOCThH JIETUTCS Ha (PakTHUecKyo U (popManbHyo. HeoOxonumo orpeseuTb KakoBo OyAeT COOT-
HolIeHUe (PaKTUYECKON 1 (pOpMasIbHOM CHpaBeIIMBOCTY B 3akoHe. Hu o1Ha mpaBoBas cucrema He
o0xonuTcst 6e3 (pakTHUeCKOoU cripaBeyInBOCcTH. B Poccuiickol mpaBoBOM cUCTEMe 3TO: MUHMMAJTbHAS
3apa0oTHas IJ1aTa, OAMHAKOBBIA BO3PACT BHIXOIA HA MIEHCHIO, OIHA TIPOLIEHTHAS! CTABKa MOJOXOIHOTO
HaJjora u T. .

Baxmneiimeii 3anaueii FOT sBisieTcst obecrniedeHne peasibHOCTH (hopMasIbHOM cBOOOABL. MoxeT
71 000K YeJoBeK B J1o0oM rnocesiennu Poccru peann3oBath cBoio cBoOony? C KakUMU MpensiT-
CTBUSIMH OH MOXET BCTPETHThCS Ipu 3ToM? Kakoll MexaHu3M rocyJapcTBEHHON MOMOIIM HE0OX0-
VMO YCTAaHOBUTH B KQXKJIOM MYHHIIMIIAJILHOM OOpa30BaHUM, M HYKEH JIM TAKOH MexaHu3Mm? 1o —
Bce Borpock! OT. Ipyras mpo6ieMa — OajmaHc COOTHOIIEHHSI CBOOO/IBI M CIIPABEIJTMBOCTU B TIPABO-
BBIX HOpMax.

JI1s1 TOHMMaHMsI CYIIHOCTH IOPUIMYECKON TEXHUKU BaKHEUIIUM SIBJISIETCS BOIPOC O TpU-
porne npaBa. HayuHble criopsl 0 pupofe mpaBa UMEIoT TONTYI0 U HEMPOCTYIo UCTopHIo. PaccmoTpum
B3IJIs/IBI Ha 9Ty Tipodniemy I'. JI. A. Xapra, uzmnoxeHHsie B ero tpyae «[lonstue npasa» (M., 2007),
KOTOpPO€ Ha3bIBAIOT IVIAaBHBIM ITpoM3BesieHreM uiocodui rnpasa B XX B.

Cropsl 0 mpupozIe MpaBa BKIIOYAIOT HECKOJIBKO MPUHIMITUATIBHBIX MPOOJIeM, KaCalOIIUXCs TeX
aCTeKTOB IPaBa, KOTOPBIE €CTECTBEHHO BHI3bIBAIM BO BCE BPEMEHA CIOPHI B yMax JIIOZIEH, 3HAIOIINX
MIPaBO U €0 MPUMEHSIONIHX.

CymiecTByl0T NpPUHLIMIHMAIBHBIE BOMPOCH B IMpoOjeMe MOHUMaHHWs mpaBa: «Yto Takoe
npaBo?», «B uem 3akmodaeTcs npyupoaa (WM CyIIHOCTh) MpaBa?» U T. [I.

OO11eii YepToii IpaBa BO Bce BpeMeHa SIBJISIOCH TO, UTO ONpe/ie/ieHHbIe TUIThI YeJIOBEUYECKOTO
roBezieHus1 OoJiee He ABJISAI0TCS MTPOU3BOIbHBIMU (Optional), a CTAHOBATCSI B HEKOTOPOM CMBICTIe 00sI-
3aTeJIbHBIMU.

Kak 3akoH 1 1npaBoBoe NpUHYKJICHUE OTIMYAIOTCS OT MPUKA30B, MOAKPEIUICHHBIX YIPO3aMH,
¥ KaK OHHM COOTHOCSITCsI ¢ HUMU? Bo Bce BpeMeHa Takoii Oblia repBasi BaKHeHIIas npooiema, CKpbl-
BalOIIAsCs B Bompoce: «YTo ecTb mpaBo?».
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3ajava rocynapcTsa ciesiaTh oBejieHue He MPOM3BOIBHBIM, a 00s13aTebHbIM. [IpaBo u Mopab
MMEIOT YaCTUYHO COBNAAAIOLIMI cloBapb. Bce BHyTpurocygapcrBeHHble (municipal) mpaBoBbie
CHCTEeMBbI BOCIIPOM3BO/IAT CYIITHOCTH (substance) HEKOTOPHIX (PyHJAMEHTATIBHBIX MOPATBHBIX TPeOo-
BaHMU. YOMIICTBO U OECPUUMHHOE KCMOIb30BAaHUE HACUIIMS — OUEBHIHBIE TIPUMEPBI COBIA/ICHUS
MEK/1y 3arpeleHus My paBa u Mopaiy. [ToHaTHe o cripaBeyIMBOCTH 00BEAUHSIET 00€ 00IaCTh: 3TO
1 100pozieTeNlb U paBeHCTBO. JII0M TOBOPAT O «CHPABEeUIMBOCTUA B COOTBETCTBUU C 3aKOHOM», HO
TaKKe O CIPABEIJTMBOCTU UM HECTIPABEJIMBOCTH CAMHUX 3aKOHOB.

3aKOH YacTh J0Jel MOHUMAET KaK «BETBb» HPABCTBEHHOCTH WJIM cripaBeyiuBocTU. Ero coor-
BETCTBUE (congruence) MPUHIIMIIAM HPABCTBEHHOCTH WJIM CHPABEUIUBOCTU SIBJISIETCS €T0 «CYIIHO-
CTBIO» B OOJIBIIIEH CTETIeHH, YeM TMPUKa3bl M YTPO3bl. Ta JOKTPUHA XapaKTepHA HE TOJIBKO IS CXO-
JTACTUYECKUX TEOPHIA €CTECTBEHHOT'O MPaBa, HO U JJIsl HEKOTOPBIX COBPEMEHHBIX MTPABOBBIX TEOPHIA,
KPUTUYECKU HACTPOEHHBIX K IIPABOBOMY «ITO3UTUBU3MY>», yHaC/IeIoBaHHOMY OT J[xkoHa OcTtrHa. D10
— Opurtanckuit opuct (1790-1859), onuiH U3 MepBbIX MPEACTaBUTENIEH I0PUANIECKOTO TO3UTHBU3MA.
On ObL1 yueHHKOM BeHTaMa ¥ OCHOBaTesieM aHAIMTHUYECKOU IKOJB. OH MperofaBas I0pUcrpyacH-
LU0 B YHUBEpCUTETCKOM Kosuteke (JIonaoH) v uznan B 1832 r. kHury «Jlekuuu o opuctipyaeHumu,
i pusiocodusi MO3UTUBHOTO IpaBax».

Tepmun «rmpaBo», mucan OCTHH, UCHONB3YEeTCs] B CaMbIX Pa3HBIX CMbICIAX: AJisi 0O003Hayve-
HUS HE TOJIBKO TTPaBa, HO ¥ PEJTMTHO3HBIX JOrMAaToB, MPABUJI MOPAJTH, 3aKOHOB MTPUPOIbL; ITO CYIIle-
CTBEHHO MeIlIaeT TOYHOMY OIMpe/e/IeHUI0 NpeaMeTa opuctpyaeHnuu. OCTUH pa3inyaeT U pasrpa-
HUYMBAET 3TUKY — OOJaCTh OLIEHOK, CYXKIEHW 0 noOpe, 371e U [Ip., HayKy O 3aKOHOTBOPYECTBE —
MIPE/ICTABIICHUsI O TOM, KAKMM JOJI)KHO OBITh TIPABO M COOCTBEHHO HAYKY O TpaBe, IPUCTIPYACHIIHIO.
[NocnenHsiss «MMeeT AeN0 C 3aKOHAMU, WM MPaBOM B COOCTBEHHOM CMBICJIE 3TOTO CJIoBa, O6e3 pac-
CMOTPEHHUSI TOTO, IJIOXH OHH WJIK XOPOILN». B TAKOM MOHMMaHUM MPaBo — MPUKa3 BIACTH, OOpalleH-
HBII K yIIPaBJIsieMOMY, 00s13aTe bHbINA 11 TOJYMHEHHOTO IO YTPO30M MPUMEHEHUsI CAHKIMHU B CITy-
Yyae HEeBBINIOJIHEHUsI MTpUKasa. [lepBocTeneHHoe 3HauUeHue [T IOPUCTIPYACHIIMU UMeeT (popMabHast
JIOTHIKA, WJIN «JIOTHKA MTPABOBBIX KOHCTPYKIIHIA».

PasBuBas mbiciu bentama, OCTUH mHcalt, 4To LETbIo IPABUTEbCTBA SIBJIsIETCs o01ee 0Jiaro,
a He cB000/1a, TOCKOJIbKY B Pa3HBIX YCIIOBUSIX PA3IMYHBI CTETIEHb MIOJIE3HOCTH CBOOOIBI MU CTETIEHb
ee orpaHuueHnid. OCTHH OBUT MPUBEPKEHIIEM KJacCuuecKkoro jimbepanmuaMa. OH yTBEpKIall, 4To
CyBepeHHasi BJIaCTb HIUEM He CBSI3aHa, ITPErpajpbl ee JesITeIbHOCTH CTaBST TOJBKO PEIUTUsI, MOPaJb
Y CcoIJlacue TOJJJaHHBIX WJIM MPUBBIYKA OOJBIIMHCTBA MOAJAHHBIX K MMOBUHOBEHHUIO JAHHOH BJIACTH.
[IpaBo — 310 «TI0OBEIEHUE cyBepeHa». Hawnyuieit ¢popmoii npaBa OctuH, Kak 1 beHtam, cuurain
KoZeKchl. B ommume ot BeHTama OH mpu3HaBasl YacThio MIpaBa CyJeOHbIE MPEleJeHThI, ITOCKOJbKY
pelueHus cyaen (B AHIIMM) MOJIy4aloT HOPMAaTUBHO-TIPABOBOM XapaKTep ¢ MOJYAJIMBOIO COITIACHSs
cyBepena. [lorpe6GHOCTh B cyneOGHOM MPaBOTBOPYECTBE, MOsICHST OCTHH, TOPOXKICHA CYIIECTBYIO-
111}l HETIOJTHOTOM CTaTYTHOTO MPaBa, KOTOPYIO KelaTeJbHO YCTPAaHUTh KOAU(HUKAIIUeH.

B Teopernueckom riaHe IOPUINYECKUI MO3UTHBU3M ObLT OCHOBOU (hopMasbHO-JOrMaTuye-
CKOH IOpPUCTIPYJICHIINY C €€ pa3padO0TKOM MpaBOBHIX hopM TOBapooOMeHa, 6eCripoOeIbHOCTH MPaBO-
BOTO PEryJIMPOBAHUSI TOBAPHO-/IEHEKHBIX U CBS3aHHBIX C HUMH OTHOILEHUH, TOUHOCTH OMpee/IeHUI
IOPUMYECKUX CUTYAllUi, POLEAYP, CIOCOOOB M CPENICTB PEIIeHHUsI BOBMOKHBIX CIIOPOB, TPOOIeM
3aKOHOZIATEIbHOM TeXHUKHU. CUUTaeTC s, YTO pacHpoCTpaHeHHe I0PUINIECKOro MO3UTUBU3MA B CTpa-
Hax KOHTMHEHTaJIbHOW EBpOITE 00YCIOBIEHO pa3BUTHEM KaNMTaIM3Ma. Y TBEpPXKIEHUE, UTO Hecpa-
Be/JIUBbII 3aKOH He eCTh 3aKOH, B TOI K€ CTEIeHH MPEYBEMUEHO U MapaJ0KCAIbHO, eCU He
JIO’KHO, UTO M «CTaTyThI HE SIBJISIOTCS 3aKOHAMU» W «KOHCTUTYIIMOHHOE MIPABO HE SIBJISIETCS YaCThIO
3aKOHOJATeILCTBA» (constitutional law is not law).

[pusenem B3rsaabpl OcTHA Ha 1paBo. Te, KTO MOHMMAeT 3aKOH Kak MPHKa3, MOAKpenJieH-
HBIil Yrpo3aMu, U Te, KTO BUJUT CBSI3U MpaBa U HPABCTBEHHOCTH, WM CIIPABEIJIMBOCTH, CXOIHBIM
00pa3oM TroBOPSAT O MpaBe KaK COepXkalleM MpaBuiia, €cd He COCTOSIIEM MPEUMYIIECTBEHHO U3
Hux. Yto cocrapiisieT cyTb npaBuia? YTo o3HayaeT cka3arb, YTO OHM CYILECTBYIOT. [|efICTBUTEIBHO
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JIA Cy/bl TPUMEHSIOT TIPAaBIJIA WM MIPOCTO MPUTBOPSIOTCSA, UTO AesaioT 3107 Kak ToNbKO MmoHsTHe
0Ka3aJI0Ch TIOJl COMHEHHEM, KaK 3TO CIYYMJIOCh B IOPUCIIPYAEHIIMU B 3TOM BeKe, — Cpasy Xke MOsIBH-
JIMCh OOJTBIINE PACXOKICHUSI BO MHEHUSIX.

B yem kii0ueBoe paznuyre Meky MPOCTO COBMAJAIONIMM ITPUBBIYHBIM MOBEICHUEM B COIIU-
QJILHOW TPYIITE U CYIIECTBOBAHMEM IPABUJIA, 3HAKAMH KOTOPOT'O YacTO SIBJISIOTCS CJIOBA «IOJIKEH,
«cnenyer» u «00s3aH»? B 3TOM BoIpoce TEOpeTMKM MpaBa pa3AeviIiCch, OCOOEHHO B HOBeEWIIee
BpeMsi, KOTJIa HECKOJIbKO OOCTOSATENILCTB BBIIBUHYJIM 3Ty MTPoOIeMy Ha MepBhii MiiaH. B cirydae mpa-
BOBBIX IIpaBWJI, oueHb yacto roopurcs (held), yro kimoueBoe pa3nuuue (JMEMEHT «JOIKEHCTBO-
BaHMSI» M «OOS3aHHOCTH») COCTOMT B TOM, YTO OTKJIOHEHHE OT ONpee/IeHHbIX THUIOB MOBE/ICHNUS,
BEPOSITHO, BCTPETHUT BPaXJEOHYIO PEAKIIMIO, U B CITy4yae IMPABOBBIX ITPABUJI OHO OyNIeT HAKa3aHO JI0JTK-
HOCTHBIMHM JIUIIaMU. B cilyyae mpaBoBBIX MPaBWII 3TH NpeicKa3yeMble TIOCTAEACTBUSI ONpeAeIeHb 1
o(pULIMATTLHO OPraHM3YIOTCS, B CTy4Yae jKe HeMPAaBOBbIX MPABUJI, XOTS M BO3MOXKHA TOJOOHAsT Bpax-
neOHasi peakiysl Ha OTKJIOHEHHUsI, OHA He OPraHW30BaHa U HE OIpe/esieHa 0 CBOeMY XapakTepy.

OueBUIHO, YTO MPEACKA3yeMOCTh HaKa3aHUs SIBJISIETCS OJHUM W3 BAXHBIX aCIEKTOB IPaBO-
BBIX MpaBUI. MOXHO c(hOpMyTUPOBATH MHOKECTBO BO3PAKEHHUI MPOTUB TAKOTO MPEICKA3aTeTbHOTO
MCTOJIKOBAHU S, HO OJJHO, KOTOPOE XapaKTepU3YeT IeIyI0 LKoY MpaBoBoil Teopur B CKaHAMHABUM,
3aCIly’)KMBaeT BHUMATEILHOTO paccMoTpeHus. OHO 3aKII04aeTcsi B TOM, YTO €CJIM Mbl BHUMATEJIBHO
MOCMOTPHUM Ha JESITEIbHOCTD CYJIbU WU IOJDKHOCTHOTO JIMIIA, KOTOPOE HAKa3bIBAET 32 OTKJIOHEHUS
OT TPABOBBIX MPABWI (WM JESTEIbHOCTh TEX YaCTHBIX JIMII, KOTOPBIE BHIKA3BIBAIOT OCYXKICHUE WU
KPUTHUKYIOT 32 OTKJIOHEHHS OT HETIPABOBBIX MPABWII), Mbl YBUIMM, YTO MPABUJIA 3aKJTIOUYEHBI B STOM
AEATeTbHOCTUA TaKUM CIOCOOOM, KOTOPHIA COBEPILEHHO HEe OOBSCHSIETCS STUM TMpecKa3aTeIbHbIM
UCTOJIKOBaHMEM. VOO cyabsi, BBIHOCS MPUTOBOP, IPUHUMAET MPABUJIO B KAUueCTBE PYKOBOICTBA, a
HapyIlleHre IPaBIJia PACCMaTPUBAETCS] UM B KAUECTBE OCHOBAHUS M OTPABAAHMs TOTO, YTO HAPYIIIH-
TeJb HakasbiBaeTcss. OH He CMOTPUT Ha MPABUJIO KaK Ha MOJOKEHHUE O TOM, YTO OH U ApPYTUe, BEpo-
SITHO, HAKAQXYT 32 OTKJIOHEHMS, XOTS HAOII0/IaTeNIb 1 MOXKET CMOTPETh Ha MPAaBUJIO UMEHHO TaKUM
obpazom. IIpeacka3aTebHbI aCEKT NMpaBMWJIa (XOTS M IOCTAaTOUHO peasibHbI) MppesieBaHTeH
ero (cyapH) LeJsiM, B TO BpeMs Kak CTaTyC IpaBWa Kak PYKOBOICTBA M KaK OIpaBAaHMs CyIIe-
CTBEHEH. DTO Xe SBJSIETCS UCTUHHBIM U JJ1s1 He(hOPMAJIbHBIX YIIPEKOB, JeIaeMbIX MPH HAPYIIEHUN
HeTpaBoBbIX MpaBuil. OHU TOKE SABJISIOTCS HE MPOCTO MPeICcKa3yeMbIMU PEaKIIMsIMU Ha OTKJIOHEHUS,
a 4YeM-TO PYKOBOJCTBYIOIIMMCS M OIPaBAbIBAEMbIM CYIIECTBOBAHUEM IpaBuia. Tak, TOBOpUM, 4TO
JielaeM BBITOBOP WJIM HAaKa3blBaeM YeJIOBEKa, IOTOMY UTO OH HAPYIIMJ MPaBUJIO, a HE MPOCTO, YTO
OBbLJIO BEPOATHBIM, YTO MbI HaKa3aJI Obl €0 WX CAeIaU Obl €My BBHITOBOP.

CymiecTByeT HeUTO BHEIIIHee, HeKasi HEBUIMMasi 4acTh YCTPOUCTBA YHUBEPCYMA, PYKOBOSIIIAS
HAMU ¥ KOHTpOJMpYoIas Hac. Mbl 371ech HaxoquMcs B cpepe (PUKIMHU, C KOTOPO, KaK TOBOPSIT,
MpaBo Bceraa ObUIo CBs3aHO. JIUIIb MTOCKOJIbKY Mbl IPUHUMAEM 3TY (PUKIIHIO, Mbl MOXEM TOBOPUTD
TOPXKECTBEHHO O MPaBJIEHNHU «3aKOHOB, He JII01eil».

CkenTuIM3M OTHOCUTENIBHO XapaKTepa MpaBOBBIX MPaBWJI HE BCerja MPUHUMA KpaiHue
(bopMBI OCYkJEHUST TIPOCTOrO MOHATHS OOS3BIBAIOIIETO MPaBIia KaK 3allyTaHHOTO U (PUKTUBHOTO.
Bwmecto sToro npeBanupyiommas ¢popma ckentunyzMa B Aurin u CoequneHHbix 1taTax npusbiBaer
HAC MepecMOTPeTh TOT B3I, YTO MPABOBasi CHCTEMa Bceleso, WIH X0Ts Obl B EPBYIO
odepe/ib, COCTOUT U3 npaBui. Cypl Tak 0(pOPMIISIOT CBOM PEIIEHH 1, YTOOBI CJIOKHIIOCH BIieyat/ie-
HHE, YTO MX PElIeHUs SBJISIOTCS HEOOXOAUMBIMHU CIIEICTBUAMM MPEAONPEIEICHHBIX MTPABUII, CMBICT
KOTOPBIX (PMKCUPOBAH M siceH. B IPOCTHIX CiTyyasix 3T0 MOKET ObITh TaK, HO B MOAABJSIONIEM OOJIb-
IIMHCTBE CIy4aeB, KOTOPbIe MPEICTaBISIOT podieMy (trouble) 1uist CyIOB, HU CTATyThl, HH Tpelie-
JEHTHI, B KOTOPBIX MPaBWJIa, KAK YTBEPKIAETCS, COIepKaTcs, He TIO3BOJISIOT JOCTUYb OIHOTO OIfpe-
JeJIEHHOTO pe3yJibTata. B OONBIIMHCTBE ClydaeB Bcerna MpUcyTcTByeT BoIOOp. Cybe MPUXOAUTCS
BBIOVPaTh MEX/1y aJbTEPHATUBHBIMU 3HAUEHUSIMU, KOTOPblIE HEOOXOAMMO MPUIATh CIIOBaM CTaTyTa,
WJIM MEXJy KOHKYpPUPYIOIIMMU UHTEPIPETAMSMYI TOTO, K YeMy CBOAUTCA (amounts to) MpeteaeHT.
ITO UMb TPAJULIUS — CUUTATh, UYTO CYAbU «HAXOIAT», & HE «IIPOU3BOAAT» 3aKOH, KOTOpasi CKpbI-
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BAaeT 3TO U MPEJICTABISET UX PEICHHs], KAK eClI Obl OHU ObLIIM 3aKJIIOYEHHUSMH, JIETKO C/IETaHHBIMU
U3 SICHBIX, YK€ CYIIECTBYIOIIMX IMpaBuiI, O3 BMEIaTesIbcTBa cyaeiickoro Beidopa. Bece mpaBuia
HMEKT OTTEHOK HeollpeeJIeHHOCTH, KOI/a Cy/absl IOJKEH BBIOMPATh MEXY aJbTepHATHBAMU.
Jlaxe cMBICIT KaKylerocsi HEBUHHBIM TIOJIOKEHUS aKTa O 3aBElIaHUsAX O TOM, YTO 3aBeliaTesb A0J-
KeH TIOJNKCATh 3aBelllaHie, MOXKET OKa3aThCs BBI3BIBAIOIIMM COMHEHHsI B OMPEIeNICHHBIX 00CTOSI-
TesbeTBax. UTo, eciv 3aBeraTenb UCTIONb30Ba IIceBAOHUM ? VInu eciiu ero pyKo# BOAWII KTO-TO JIPY-
roii? Wimm ecum oH Hamucas TOJbKO MHUIMANBI? VM ecim OH MOCTaBWII CBOE TIOJTHOE MPABUIIBHOE
UMsI CAMOCTOSITENIbHO, HO B Hauasie IepBOM CTPaHMIIBI,  HE B KOHIIE mocieHen? SBisuiuch Obl Bce
9T CIIy4au «TOJIKCHIO» B CMBICIIE, YKa3aHHOM MPABOBBIM IIPABHIIOM ?

Ecnu Tak MHOTO HEOTPe/IeIeHHOCT MOXET BIPYT TMOSIBUTHCS B CKPOMHBIX c(pepax 4acTHOTO
MpaBa, HACKOJIBLKO OOJIbIIIEe Mbl Hali/IeM ee B BBICOKOMAPHBIX (ppa3ax KOHCTUTYIIMH, TAKHX, KaK MATas
1 yeTbIpHaaTas nornpasku K Koncrurynun CoenuneHnsix [ aTtoB, roBopsImmx, YTo HA OHO JIMILIO
He Oy/IeT «JIUIIIEHO XKU3HH, CBOOOIBI MM COOCTBEHHOCTH Oe3 JOJIKHOTO 3aKOHHOTO mporiecca (due
process of law)»? O6 3TOM OQVH aBTOP CKa3aJl, YTO UCTUHHBIA CMBICT TOU (hpa3bl B JEUCTBUTEITh-
HOCTH COBEPIIEHHO sICEH. DTO 03HAYaeT, YTO «HU OAMH W He OyaeT X uin y 0e3 z, e w, X, y, 1 Z
MOT'YT IPUHUMATH JIIOObIEe 3HAYEHUS B IIMPOKOM JTMarna3oHe». Harmocnenok ckenTuky HamoMHUHAIOT,
YTO HE TOJIbKO MPAaBIJIA HeonpeeJdeHHbl, HO U MHTEPIPETAIU X CYJaMU MOTYT OBbITh HE TOJIBKO
ABTOPUTETHBIMU, HO ¥ OKOHYATEJIbHBIMU. B cBeTe Bcero aToro, He SIBJISETCS JIM MOHSITHE 3aKOHA KaK,
10 CYIIECTBY, COAEPKaHMs MPaBIJI OONBIINM MpeyBeIUYEeHUEM, eci He omnoOKon? Takue MbICau
MIPUBOIWIIN K TIAPaJIOKCATIBHOMY OTPHUIaHUI0: «CTaTyThl — HICTOYHUKHU TIPaBa, HO HE CAMO MPABO».

IepGepr JlaiioHenp A. XapT, yKa3biBaJl Ha CYIIECTBOBAHUE TPeX IMOCTOSHHO BO3HUKAIOIIUX
BOIPOCOB:

UeM 1paBo OTJIMYAETCS OT MPHUKA30B, MOAKPEIUICHHBIX YTPO3aMHU, U KaK OHO CBSI3aHO C HUMU?

Uem npaBoBasi 00s3aHHOCTb OTJIMYAETCSI OT MOPAJILHOM M KaK CBs3aHa C Hell?

Yro Takoe mpaBuiia U B KaKOW CTETIEHH MPaBo ecTh jieso npasui (affair of rules)?

dunocodckue mpodiaeMsl mpaBa, ¢uinocodusi MpaBa MOHUMAIOTCA ABTOPAMH Pa3IAYHO.
B. C. Hepcecsini B ¢puniocodpuu mnpaBa paccMaTpUBaeT MPaBoO B €ro pa3jIiiyeHUd U COOTHOILLEHUU C
3akoHoM (Hepcecann B. C. ®unocodus npasa. YueOnuk 11 By3o. M., 1997. C. 10). C. C. Anek-
CeeB CUMTAeT, YTo (pusocopus mpaBa — 3TO HOBasl, HAMOOJIee BHICOKAsI CTYNEHb OCMBICIICHUSI TIPaBa,
B M3BECTHOM CMBICJIE BepIIMHA 0O0OIIEHHBIX I0pUINYECKUX 3HaHUi. Pusocodus mpasa 1aetT MUpPO-
BO33peHuUeckoe oObsicHeHue mpaBa (C. C. Anekcees. [IpaBo: a30yka — Teopusi — puIocopusi: OmbIT
KOMILJIEKCHOTO uccieaoBanust. M., 1999, C. 394).

OrpomMHyIo posb B noHMMaHuu mpasa ceirpai ['eress. [To muenuio B. C. Hepcecsnna, I'erens
MCIIOB30BaJI MOHATHUE MTPaBa B CIEAYIONIMX 3HAUCHUSIX

1) mpaBo Kak cBOOO/IA — «HIesl TIpaBa»;

2) mpaBo Kak orpeeseHHas (hopMa U CTYIIeHb CBOOOJIBI — «0CO00E TIPaBO»;

3) NpaBoO Kak 3aKOH — «TIO3UTHUBHOE IPaBO».

ITo muenuio I'. B. ®. I'erens, B npaBe yesioBeK JOIKEH HATH CBOM pa3yM <...> M IOCTUTHYThb
MBIC/H, Jiekaiue B ocHoBe npasa (I'. B. ®. I'erens. ®unocodus npasa. M.,1990. C. 57-58).

[To muenuo Y. Kanra, mpaBo — 3TO COBOKYIHOCTb YCJIOBUM, IPU KOTOPBIX IPOU3BOJIEHHE
OfIHOTO (JIUIIa) COBMECTHMO C IMTPOM3BOJIEHUEM APYTOTrO C TOUKH 3pEHUsT BCEOOIEro 3aKOHa CBOOO/IBI
(U. Kanr. Benenue B yyenue o npase // Coop. cou. M., 1994. T. 6. C. 253)

WM. KanTt nocraBut psii BOITPOCOB BaXKHBIX /17151 IIPABOMIOHUMAHUSI:

1) IpaBo 1 TO, 4TO TPEOYIOT 3aKOHbI?

2) KakoB 00mmuii Kputepuii, Ha OCHOBE KOTOPOTO MOKHO BOOOIIE pa3jinyarh MpaBoe U Herpa-
Boe?

3) Uro cocrapisieT OCHOBY IMOJIOKUTEIBHOTO TIpaBa?
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I'naBnoe nasznadenmne IOT canenarp 3akon mpaBom. B IOT moxHO Ha3Barh ueTblpe
HaIpaBJICHHUSI:

1) Kak caenarp 3aKOH MPaBOM;

2) kak co3aath 3akoH co 100 % 3¢ ek TUBHOCTHIO;

3) KaKk MpeBpaTuTh 3aKOH B NTOBEJCHUE;

4) KaK ¢ TIOMOIIBIO MPaBa peraTh COIMATBHBIC POOJIEMBL.

JL. JI. ®@yanep Ha3Ba BOCEMb CITy4aeB OKa3aThCsl HECOCTOSITENIbHBIM 3aKOHO/IATeIeM, KOTOpbIE
Kaxk bl crienyaanct 1o OT moskeH 3HaTh:

1. Bpak nmpaBoBOro peryimpoBaHusi, KOTOPBIA IPUBOIUT K OECCHCTEMHOMY CYJOIPOM3BOACTBY
ad-hoc.

2. He obHapongoBaHre HOpM ITpaBa.

3. HesicHOCTh, HEMOHSITHOCTb 3aKOHOAATE/ILCTRA.

4. OOpaTHOE JeWCTBIE HOPM ITpaBa.

5. I[IpoTUBOPEYMBOCTb IIPABOBBIX HOPM.

6. TpeGoBaHUsI, KOTOPBIE SBJISIIOTCS] HEBHITIOMHUMBIMHU 151 CyObEKTa WIN/Y TIPABUTEJIS.

7. HecTaOWIBHOCTh 3aKOHOMATENIBLCTBA (HANIPUMED, €kKeJHEBHOE BHECCHWE W3MEHEHHWH B
3aKOHBI).

8. [IpotrBOpeurst Mex 1y MpUMEeHEeHUEeM 3aKOHOB U TPeOOBAHUSAMU CAMUX 3aKOHOB.

JIon JIprouc ®ymaep (1902 — 8 anpens 1978) — Bbigalomuiics ¢unocod mnpasa, aBTop
«Mopaiu nipaBa» (1964). @ymiep B TeueHHE AIUTEILHOTO BpeMeHu ObLT rpodeccopom mpasa [ap-
Bap/ICKOTO YHUBEPCUTETA, B AMEPUKAHCKOM IpaBe OH U3BECTEH CBOMM TBOPYECTBOM B OOJIACTH JIOTO-
BopHoro npasa. Ero quckyccusi ¢ I'. JI. A. Xaprom B Harvard Law Review (T. 71) Obiia upe3BbI9aitHO
BaXHOU 151 0pOPMJIEHUSI COBPEMEHHBIX ITPOTUBOPEUNI MEKAY MPABOBBIM IMO3UTUBU3MOM U €CTe-
CTBEHHBIM I1paBoM. Dysuiep CcylecTBeHHO NMoBusI Ha PoHanbaa [IBopkuHa, KOTOPBIA B TO Bpems
ObLJT CTYIEHTOM I0pUAnYecKoro (akysprera ['apBapackoro yHuBepcuTeTa.

JIBOpKHH P. — KpUTHK IIPaBOBOIO MO3UTUBU3MA XapTa CYMTAET, YTO MIPABO ABJIAETCS «UHTEp-
MIPETUPYIOIUM>» U CIEAYET U3 MHCTUTYLIMOHAJIBHOW UCTOPUU NpaBoBOii cucTeMbl. Cy/ibs, IpUHUMAs
peleHre, THTEpIpeTUpyeT MHCTUTYIIMOHATIBHBIN TPEIbITYIIIUI OITBIT, «OMPABAbIBAs» U «OOOCHOBBI-
Basi» ero. «KOHCTpyKTMBHUCTCKAsl MHTEpHpEeTalys MpaBa OCHOBAHA Ha MOJIUTUYECKON JIETUTUMM3a-
LIMU JaHHON KOHKPETHOM TPaJMLIMKU, KOTOpasi BOIUIOLEHA B JOCTYITHOM MaTepHaJsie MpoLUIOro». JTo
00OCHOBaHME M €CTh MOpaJIbHbIE TIPUHIIMIIBI JAHHOW MPABOBOW CHUCTEMBI («IIPaBO KaK YECTHOCTh»
WM «IEJIOCTHOCTB»). OTCIofa CieayeT, YTo CYIIECTBYET JIydlllee ¢ MOPaJIbHOU («HanOosnee MpuH-
[UIUAATBHOW») TOUYKH 3pEHHsI pellleHrne Bcex Jiell. [JBOPKUH KOHCTpyupyeT BooOpakaemylo (purypy
«opuarueckoro I'epkyseca», Cyapy ¢ HEOrpaHUYESHHBIMU 3HAHUSIMU MTPUHIIMIIOB TpaBa U Heorpa-
HUYEHHBIM BpeMeHeM MpUHATHS perieHnid. OH yTBep:KAaeT, YTO TaKOW CyJbsi OyJeT HEerorperIum.
[To JIBopkuMHY, ITPaBO U HPABCTBEHHOCTH CBSI3aHBI (B OTJIMYME OT MO3UTUBUCTCKOTO PABHOAYIIMUS K
MOpaJIH), HO CBSI3aHbI SIMUCTEMUUYECKUM, 4 HE «ECTeCTBEHHBIM» 00pa30M, KaK B KOHIICTIIHX «ecTe-
crBerHoro mpasa» XVIII Beka (JIOrmka 3HaHUIA, «3MHUCTEMUYECKAst JIOTUKa» (OT IPed. eTLOTNUY —
3HaHKE) — NO/IBUJ MOJIaJIbHOM JIOTMKH, UMEIOIIMIA JIEJIO C BBICKA3bIBAHUSIMU O 3HAHUU (€r0 COCTOSI-
HUU).

Ponaaba [ABopkuH (anri. Ronald Dworkin; 11 mexabps 1931, Bycrep, Maccauycere,
CIIA) — amepukaHckuit (padoTaer Takxe B Benukodputanuu) 0puct, IOIUToNor, (uiocod U Teo-
PETHUK IpaBa, CO3JaTeNlb KOHLEILIMH «IIpaBa KaK LeJIOCTHOCTH/YecTHOCTH» (law as integrity).

Cormosnorus mpaBa — KOMIUIEKCHAsI HayKa OObeTUHSIONIAs COLMOIOTMYECKUI 1 I0pUINIECKUIT
nozaxof K npasy. Counonorus rpasa — u3y4yaeT BJIMSHUE COLMAJIBHBIX YCJIOBUI HA 3aKOHOTBOPYECTBO
Y IPUMEHEHHe 3aKOHOATeIbCTBA. Pa3mnyalorT HeCKOIbKO MOAXO/0B K BOMPOCY 00 OTHOIICHUH ITpaBa
Y 9KOHOMMKHU. MapKCHUCTCKasi COLMOJIOTHS MpaBa CUUTAET, YTO 3aKOHOAATEIBCTBO CIIYKUT IOCIIOM-
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CTBYIOIIEMY KJIaccy, 3alluinasi, HarmpuMep, npaBo coocrBeHHocTH. CormacHo M. Bebepy, kanura-
JIM3M HYXJaeTcs B cucteMe BceoOriero npasa. COLMONOrH B MEPBYIO OYepe/ib AOJDKHBI U3ydaTh He
TO MOYEMY JIIO/IM HAPYIIAIOT 3aKOH, a TO TIOUeMy JIIO[M 3aKOHBI co3aaioT (Adepkpomou H., Xwmur. C.,
Tepuep b. C. Conmonornyeckuii ciopaps. [lep ¢ anrn. Kazans, 1997. C. 312). Ilo muenuio JIsBuaa
u JIxymun JIxepu COLMOJIOTHS MpaBa U3yvyaeT COIMAIbHBIA KOHTEKCT, pa3BUTHE U JCWICTBUE MpaBa
(MaBun Hxepu, Dxynus [Ixepu. Bosbioi TOMTKOBBIT colMOIOrnieckuil cioBaps. M., 1999. T. 2. C.
268). YOT Takske u3zyyaer I0pUJUUECKYIO AESITEIbHOCTh KaK JIEMEHT JeUCTBU NpaBa. B atom npesa-
MeTe u3yueHus corponorus npasa u FOT coBnagaor.

Bonpocs! cTyaeHTy, n3yJyamiieMy npaBo:

1) uznoxute B3MIsAAb HA (prutocouio mpasa M. Kanra;

2) uznoxwute B3MIsiAb HA prtocouio pasa C. C. AnekceeBa;

3) uznoxwure B3I Ha pusiocodpuio npasa P. [IBopkuHa;

4) 9TO M3yYaeT MpaBoBasi FTHOCEONOTHs?;

5) uznoxute B3MIsAAbI HA (pustocoduio npasa I'. B. . I'erens;

6) uznoxkuTe B3MIsAb HA (prtocopuio pasa Jlona Jlbiorca ®ysiepa;
7) uznoxute B3MIsiAb HA prtococpuio mipasa I, JI. A. Xapra;

8) uznoxwure B3MIsABI HA pusiococpuio mpaBa Hepcecsnia B. C.;

9) uznoxwute B3MIsAb HA prstocoduio npasa 1. OctuHa;

10) 4ro u3yuaer npaBoBasi repMEHEBTUKA?;

11) 4ro u3yyaer npaBoBasi OHTOJIOTUA?;

12) u3noxkute COOCTBEHHBIE B3IISAAB Ha (PUIIOCODHUIO MPaBa;

13) kak cootHocsTCs pusiocodpust mpasa u putocodust FOT?;

14) kak Bus0T punocodckre KOHLENnMy npasa Ha koHuenimu F0T?
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§ 6. Opuauyeckas TeXHHKa KaK CHHTE3
TE€OPETHYECKOro U MPUKJIAJHOT0 3HAHMS

IOT BKJTIOUAeT Kak TEOPETUYECKOE, TAK U MPHUKJIAJIHOE 3HAHUE.

TeopeTnyeckoe 3HaHNe WIH TEOPUSI:

1) cuctema OCHOBHBIX MJIEH B TOU WJIM MHOM OTpaciu 3HaHui. [Ins ['eponora theorein (cmot-
petb) u historein (paccrpaimBaTh) SIBJISIIOTCS OCHOBOWM HayKW. Y MOHHMHCKUX HaTypduiiocodon
CJIOBO «TE€OPHS» MPUOOPETAET CMBICT IyXOBHOTO CO3epIaHusl aOCTpaKTHBIX Belled. Y Apucrorens
bios theoretikos — onpenensieMast «MbICJIEHHBIM PACCMOTPEHUEM BEILE» KU3HB;

2) B HacTosilIee BpeMs TeOpUel B MPOTHBOIMOJIOKHOCTh TOJION SMITMPUM HA3BIBAETCS JII0OOE
Hay4YHOE eIMHCTBO 3HAHUS, B KOTOPOM (PaKThl ¥ TUTIOTE3bI CBSA3aHBl B HEKOTOPYIO IIEJIOCTHOCTD, T. €.
TaKOe HayyHOE 3HaHWE, B KOTOPOM (DaKThl MOIBOAATCS MO OOIIME 3aKOHBI,  CBS3U MEXIy HUMHU
BBIBOAATCS U3 nocneqHux. ColnanbHble TEOPUY NMEIOT BEPOSITHOCTHBIN XapakTep, MpuieM oOHapy-
KEHUE KaXkIOro COIJIACYIOIIErocsl ¢ 3TOW Teopuel (hakTa yBeIUYMBAET CTETIeHb €€ JI0CTOBEPHOCTH,
a oOHapyxkeHue (hakTa, MPOTUBOPEYAIIIECTO e, IeJlaeT ee MeHee JOCTOBEPHOM, BEPOsTHON. MHorue
CUMTAIOT YTO, YeM MpOIE TeOpHs, TeM ONnke OHa K UCTUHE. Teopusi MOXKET ObITh KaK MCXOJHBIM
MYHKTOM ITPaBOBBIX UCCIIEIOBAHNIA, TaK M UX PE3YJIbTaTOM;

3) (rpeu. Otwpia, theoria — paccMOTpeHHE, UCCIIEJOBAHNE) — YUEHHE, CUCTEMA UIEN WM
MIPUHITUTIOB. SIBJISIETCSI COBOKYITHOCTBIO OOOOIIEHHBIX MOJIOKEHUH, 0Opa3yIoNuX HAYKY WU ee pa3-
nen. Teopusi BhICTyMaeT Kak (hopMa CHHTETUUECKOTO 3HaHU S, B TPAHUIIAX KOTOPOU OT/EJIbHbIE TIOHSI-
THSI, TUTIOTE3bl U 3aKOHBI TEPSIOT MPEkKHIO aBTOHOMHOCTb M CTAaHOBSITCS SJIEMEHTAaMU I1eJIOCTHOM
cuctemMbl. B Teopum Kaxgoe yMO3aKJIIOUEHUE BBHIBOIUTCS U3 JPYTMX yMO3AaKJIIOUEHUI Ha OCHOBE
HEKOTOPBIX MIPABHJI JIOTMYECKOTO BhIBOAA. Teopusi MO3BOIISIET MPOrHO3MPOBATD — CJIEACTBUE TEOPETH-
yeckux noctpoenuid. Teopru popMynupyiorcs, pa3padaThIBaIOTCS ¥ MPOBEPSIOTCS] B COOTBETCTBUM
C HAyYHBIM METO/IOM;

4) COBOKYITHOCTb BBICKa3bIBAaHUI, 3aMKHYTBIX OTHOCUTEJIHHO JIOTMUECKOTO clieioBaHus1. Takoe
npeesbHO o0IIee 1 Hanbosee a0CTpaKTHOE ONpejieieHre TeoprHn aet Joruka. C JToru4eckoi TOUKu
3peHusi TeOpuell MOKHO Ha3BaTh JIIDOOE BBHICKA3BIBAHUE, PACCMATPUBAEMOE BMECTE C €ro JIorHye-
CKUMH CJIEACTBUSIMU;

5) BeICIIast, camasi pa3BuTasi (popMa OpraHU3alMKi HAyYHOTO 3HAHH S, TAI0IIas IIeJIOCTHOE Mpe/-
CTaBJICHUE O 3AKOHOMEPHOCTSIX U CYLIECTBEHHBIX CBS3SX OINPEAEICHHON 001aCTH AeHCTBUTETbHOCTU
— oObeKTa qaHHou Teopuu. [1o cBoeMy CTpOeHMIO Teopu s MPpeCTaBIisieT BHyTpeHHe TuddhepeHIpo-
BaHHYIO, HO LIEJIOCTHYIO CHCTEMY 3HaHHMsI, KOTOPYIO XapaKTepHU3YIOT JIOTMUYeCKasi 3aBUCUMOCTb OTHUX
3JIEMEHTOB OT JPYTUX, BBIBOAUMOCTD COJIEPKaHUsI TEOPUU M3 HEKOTOPON COBOKYITHOCTH YTBEpiK/ie-
HUI 1 TIOHSITUH — KCXOIHOTO 0a3uca TEOPUH — 10 OIPE/IEIEHHBIM JIOTHKO-METONO0IOTMYECKUM MTPUH-
[IUIaM U TIpaBHIJIaM;

6) BBICTYIIaeT Kak Hanbosee coBepieHHas (hpopMa HayqHOro 0OOCHOBAHHMSI ¥ IPOrpaMMUPOBa-
HUS IPAKTHYECKOM, B TOM YHMCJIe I0PUINYECKON JesiTenbHOCTH. [Ipy 3TOM pob TeoprH He OrpaHu-
yrBaeTcsi 00OOIEHUEM OITbITA MPAKTUYECKON JIeSITETbHOCTH U NIEPEHeCEHUEM €ro Ha HOBBIE CHTYa-
II1H, A CBSI3aHA C TBOPYECKOH MepepadOTKO 3TOro OIbITa, OJ1arofapst 4eMy Teopusi OTK pbIBa€T HOBBIE
MePCTIEKTUBBI TIepe/] IOPUIMUECKON TPAKTUKOM, pacIMpsieT €€ TOPU3OHTHL.

Onwmpasich Ha 3HaHKE, BOIUIOMIEHHOE B TEOPUH, IOPHCT CIIOCOOEH CO3/1aBaTh TO, YTO HE CYIIle-
CTBYET B CUCTEMe MpaBa, HO BOBMOXHO C TOUKHU 3PEHUS OTKPBITHIX TEOPUEH OOBEKTUBHBIX 3aKOHOB.
[Tporpammupyomas pojb OPUANIECKON TEOPUH 10 OTHOIIEHUIO K I0PUANYECKON MPAKTUKE ITPUMe-
HUMa BO BCeX cpepax IpuaAnIecKOi JesTeTbHOCTH.

3aKoHBl IOPUAMYECKON HAyKH, KJIaCCU(PUKAIMU, THUIIOJIOTHU, MEpBUYHbIE OOBSICHUTEbHBIC
CXEMBI «T€HETUYECKU» MOTYT MpEe/IIecTBOBATh COOCTBEHHO TEOPUH, COCTaBIsAsA 0a3y e€ (hopMHupo-
BaHUs. OHM HEpeIKO COCYILECTBYIOT C TEOpPHEN, B3aUMOIEHCTBYS C HEI0 B CUCTEME I0PUINYECKON
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HAyKH, U Ja)ke BXOIAT B TEOPUIO B KaYECTBE €€ JEMEHTOB (TEOpPETHUYECKHE 3aKOHBI, THUIIOJIOTUH,
OCHOBAHHBIE Ha TEOPUN).

HayuHoe 3HaHME TEOPETUYHO, TO €CTh BCETAA CBSA3aHO C PA3MBIIILJIEHHEM O CONIep)KaHUH TOHSI-
THI 1 O TOM UCCIIEI0BATEIbCKON JEeSTENbHOCTU, KOTOpask K HEMY IPUBOJNT.

[lepexon oT sMIUPUYECKON CTaIMU MTPABOBOM HAYKHU K TEOPETUUYECKON CTaAUU OCYIIECTBIISI-
eTcsl uepe3 MpOMEeKyTOUHbIE (DOPMBI TEOPETH3ALIUH, B KOTOPBIX (DOPMHUPYIOTCS TIEPBUYHbBIE I0PHIH-
YecKue, TeOPEeTHUEeCKe KOHCTPYKIMHU. By/1yun HICTOUHMKOM BO3SHUKHOBEHHSI TEOPUH, 3T KOHCTPYK-
1K He 00pasyoT Teopuio. Teopus mpeacTaBiseT coO0i He TPOCTO CYMMY CBSI3aHHBIX MEXIY COOOM
3HAHUH, OHA COAEPKUT OMpeIeSICHHbI MEXaHU3M ITOCTPOEHUS 3HAHUS, €AMHYIO CUCTEMY 3HAHMSI.

B coBpeMeHHO# MeTO10I0T MM I0PUINYECKON HAYKU MTPUHSITO BBIICNIATH CJEAYIOIIHEe OCHOBHBIE
KOMITOHEHTBI TEOPUH:

1) CXOHYI0 SMIIUPUUECKYIO OCHOBY. OHa BKJIIOYAET MHOKECTBO 3a(pMKCUPOBAHHBIX B JAHHOU
oOnacTu 3HaHUs (DAKTOB, TOCTUTHYTHIX B XOJI€ SKCIIEPUMEHTOB U TPEOYIOIINX TEOPETUIECKOTO 00b-
SICHEHHS;

2) MCXOMHYI0 TEOPETUYECKYI0 OCHOBY — MHOXECTBO TMEPBUYHBIX JOMYIIEHUH, MOCTYIATOB,
aKCHOM, OOIIIMX 3aKOHOB, B COBOKYITHOCTH OIMCHIBAIOIINX UIEATM3MPOBAHHBIN OOBEKT TEOPHH;

3) JIOTUKY TeOpHH — AOIYCTUMbIE TIPABIJIA JIOTUIECKOTO BHIBOJIA M JOKA3ATE/IbCTBA;

4) COBOKYITHOCTb BBIBE/IEHHbIX B TEOPUU YTBEPXKICHUN (3aKOHOMEPHOCTEH, 3aKOHOB) C UX
JO0Ka3aTesIbCTBAMHU.

[NocTpoeHre naeaTM3UPOBAHHOTO OOBEKTA TEOPUH: TOCYJapcTBa, MpaBa, MHCTUTYTA IpaBa,
HOPMBI MpaBa, CBOOOJHOrO OOIIEeCTBa, CIPaBEAIMBOrO OOIIECTBA — HEOOXOMUMBIN 3Tall CO3/IaHUS
M0O0H TeopuH, HAIPUMeEpP, TEOPUH TOCYIApCTBa U MpaBa, TeOpuu mpasa, punocodun mpasa, oopa-
30BaTeJIbHOTO MPaBa, TPYAOBOTO MpaBa, CIyKeOHOTo Mpasa M T. 1.

Wneanu3upoBaHHbll OOBEKT TEOPHUH MPaBa MOKET BBICTYIIATh B Pa3HbIX (hopMax, UMETh MaTe-
MaTHUYECKOe OIMCAHUE, BBICTYINATh KaK KOHCTPYKTHBHOE CPEIICTBO Pa3BEPTHIBAHUS BCEW CHCTEMBI
TEOPHH.

TeopeTnyeckue 3aKOHbI, B OTJIMUUE OT SMIMPUIECKUX 3aKOHOB, (DOPMYIMPYIOTCS] HE HEMo-
CPEeICTBEHHO Ha OCHOBE M3YYEHUSsI OIBITHBIX JAHHBIX, & MTYyTEM OIpPE/ICICHHBIX MBICTUTEIbHBIX JIeH-
CTBUI C OOBEKTOM H3Yy4CHUSI.

Msuoroo6paszuio (hopM HaeaTu3alui 1 COOTBETCTBEHHO THIOB OOBEKTOB COOTBETCTBYET MHO-
rooOpasue BUIOB TEOPUH.

Pa3BéprriBaHMe TEOpUH MpeanoiaraeT NOCTPOSHNE HOBBIX YPOBHEH U CIIOEB COIEPKaHUS TeO-
UM Ha OCHOBE KOHKPETU3AIUU TEOPETUUECKOTO 3HAHU S O PETHHOM MTPeIMETE. DTO CBA3AHO C BKJTIO-
YEeHUEM B COCTaB TEOPUH HOBBIX AOMYIIEHHI, C MOCTpOoeHHEM Oojiee cofepkKaTeIbHbIX UAeaTu3UpPO-
BaHHBIX OOBEKTOB.

IOpunnueckas Teopust MOKET pa3BUBAThCSl B OTHOCUTEIBHON HE3aBUCUMOCTU OT SMITUpUYE-
CKOTO MCCIIeJOBaHUSI: TIOCPEACTBOM 3HAKOBO-CUMBOJIMUECKHX OMEPAIHi 110 MTPaBUIaM MaTeMaTuye-
CKMX WM JIOTUYECKUX (hOPMATIM3MOB; TIOCPECTBOM BBEACHHS PA3TMUHBIX TMIIOTETHUECKHX JOITY-
[IEHWI WM TEOPETUYECKUX MOJIENEeH; MyTEM MBICJIEHHOTO SKCIIEpPUMEHTa C MIeaTu3UPOBAHHBIMU
oObekTamu. PeapHoe (DyHKIIMOHUPOBaHKE M pa3BUTHE TEOPHH B HAYKE OCYILIECTBIISETCS B OpraHu-
YECKOM €IMHCTBE C SMIMPHUECKUM HccieioBaHreM. fOpuamueckast Teopust BHICTYNAET KaK pealib-
HOE 3HaHUE O MpaBe TOJIBKO TOTr/a, KOrja OHa MOoMTyJyaeT SMIMPUIECKYI0 HHTEPIPETAIII0. DMITUPH-
YyecKast MHTepIpeTarysi CHoCOOCTBYET OCYIIECTBIIEHHIO OMBITHOM MTPOBEPKY TEOPHUH, BHISIBIICHUIO €€
OOBSCHUTENBHO TpecKa3aTeIbHBIX BO3MOKHOCTEN M0 OTHOILIEHHUIO K PealbHOM JeCTBUTEILHOCTH.
Permienue 06 oTkase OT Teopur OOBIYHO CBSI3aHO C OOINEH TUCKpeauTaryelt (pakToB, JieKalux B eé
OCHOBE, U MOSIBJICHUEM HOBBIX (DaKTOB, TPEOYIOITMX HOBOW IOPUANYECKON TEOPUH.

Jluteparypa: Kapuan P.(Pynonsd Kapuan (mem. Rudolf Carnap) (18 masa 1891, Bynmep-
Tanb, ['epmanus — 16 centssOps 1970, Canra-Mapus, Kamugopuus, CIIA) Hemelko-amepukaH-
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ckui puocod 1 JIOTUK, BEAYIIHUIA MPEACTABUTED JIOTHYECKOTO MO3UTUBU3MA U (PUTI0CO(UN HAYKH).
dunocodusi. Merononorus. Hayka, M., 1972;

PyzaBun I'. UI. Hayunas teopus: Jloruko-meroponornyeckuii anaaus, M., 1978;

[IBeIpeB B. C. Teopernueckoe 1 SMIMPUIECKOE B HAyYHOM NO3HaHUU. M., 1978;

Hayunble 3HaHUS MOTYT OBITh:

SMIUPUIECKUMH (Ha OCHOBE OITBITA I HAOTIOICHU);

TEOPETUIECKUMHU (Ha OCHOBE aHaJIM3a aOCTPAKTHBIX MOJENEH).

Hayunble 3HaHUSI TOTKHBI OBITh OCHOBAHHBIMU Ha SMITUPUYECKON WM TEOPETHUECKOM OKa-
3aTesbHOM Oase.

TeopeTnyeckue 3HaHUSI — 3aKOHbI, KOHLIETILIUH, a0CTPAKIINK, aHAJIOTUH, CXEMBbI, OTOOpaxaro-
IIMe CTPYKTYPY | MPUPOLY IPOLIECCOB, MPOTEKAIOIIHMX B MPEIMETHON 001acTH. DTU 3HAHUS 00bsIC-
HSIIOT SIBJICHUS ¥ MOTYT MCTIOJIb30BATLCS [IsI TPOTHO3MPOBAHUS TIOBEJEHUST OOBEKTOB.

3HaHMe — (popMa CyIIEeCTBOBAHUSI U CUCTEMATU3ALMY PE3YJIbTaTOB MO3HABATEILHOM AESTENb-
HOCTH 4esIOBeKa. 3HaHWE MOMOTaeT JIOASAM PalMOHAJIbHO OPraHW30BBIBATh CBOIO AESTENIBbHOCTb U
peliaTh pa3IMyHble PoOIeMBbl, BOHHUKAIOIIHE B €€ Tpoliecce.

3HaHKe B MIUPOKOM CMBICTIe — CYOBEKTUBHBI 00pa3 peabHOCTH, B (hopMe TIOHATHI U Mpe/l-
CTaBJICHUH.

3HaHKe B Y3KOM CMBICIIE — 00J1ajaHue pOBepeHHOM nHMOpMaIeid (OTBETaMU Ha BOIIPOCHI),
MO3BOJIAIONIEN PEeIIaTh MOCTABJICHHYIO 3aauy.

3HaHue (mpeaMera) — MOHMMaHKe MPeIMeTa, YMEeHHe 00palaThCs ¢ HUM, pa3OnpaThCs B HEM,
a TaK’Ke UCIOJIb30BaTh ISl JOCTUKEHUSI HAMEUEHHBIX LIEJIEH.

3HaHus (PUKCUPYIOTCS B 00pa3ax M 3HAKaX eCTECTBEHHBIX M MCKYCCTBEHHBIX SI3BIKOB. 3HAHUE
MPOTUBOIIONIOKHO HE3HAHUIO (OTCYTCTBHUIO MPOBEPEHHOM MH(POPMAIMY O YEM-TTHOO).

3HaHue — uHdopmalus o rnpeameTe.

Hanpumep, BaxxHeiien 3aaueil I0puJMUECKOr TEXHUKY SIBJISIETCS PEIIEHHE BOIIPOCa O TOM,
Kak Oosiee OOBEKTMBHO BBHIPA3UTh B MpaBe BOJIO Bcero Hapona. M mpyroit Bompoc, Kak M3MEpUTh
BOJIIO HapoAa B 3akoHax. Opuanueckum OCHOBaHMEM [JIs1 PELIEHUs] STUX BOIPOCOB SIBJSETCA CT.
3 Koucruryuuu P®.

CornacHo cr. 3 Koncturyuuu P®:

1. Hocutenem cyBepeHuTeTa M €JUHCTBEHHBIM UICTOYHUKOM BiacTH B Poccuiickont depepariyiu
SIBJISIETCS] €€ MHOTOHALIMOHAJILHBIN HAPO]I.

2. Hapon ocy1iiecTBIsieT CBOIO BJIaCTh HEMOCPEACTBEHHO, a TAKKE Yepe3 OpraHbl FOCyJapCTBEH-
HOU BJIACTU M OPraHbl MECTHOTO CaMOYIIPABJICHUSI.

3. BeicIIMM HENOCPeICTBEHHBIM BBIPAKEHUEM BJIACTH HApOAA ABJIAIOTCS pedepeHiyM U CBO-
OOIHbIE BHIOOPHI.

4. HukTto He MoeT npucBauBarh BiacTh B Poccuiickoil @enepanivu. 3axsaT BJIaCcTH UM MIPU-
CBOEHME BJIACTHBIX ITOJTHOMOYMI TIpeciieiyeTcs Mo (peiepaibHOMY 3aKOHY.

JIns1 pemeHusi MOCTaBJIEHHON 3aayd HEeOOXOOUM WHHOBAIIIOHHBIM TMOJAXOA — TOJNy4YeHHUe
HOBOTO 3HaHWsI, KOTOPOE U TIO3BOJIMT PEIINTh HA3BAHHYIO MPOOIeMy. DTO MOTYT ObITh CAEAyIOIIUe
BOIPOCHI:

1) kakue crocoObl BRISICHEHUSI BOJIM HApojia HanOosiee OObEeKTUBHBI?

2) KaKkue crocoObl MPUCBOEHUSI BJIACTU BO3MOKHBI;

3) Kakue crocoObl 3aXBaTa BJIACTH BO3MOXHBI;

4) KaKuX JIMII IOJKHBI KacaThCsl BHIOOPHI HAPOJIOM, M KaK BHIOPaHHOE JIMIIO AOJKHO OBITh CBSI-
3aHO C HAPOJIOM, €r0 U30PABIIUM, WM TaKasl CBSI3b HE HYKHA,

5) B Kakux (popMax HapoJl OCYILECTBIISIET CBOIO BJACTbh YEPE3 OPraHbl TOCY/1apCTBEHHOU BJIACTH
Y OpraHbl MECTHOTO CaMOYITPABJICHUS;

6) bopMBI OCYILIECTBJIEHHUSI HAPOJIOM BJIACTH HETIOCPEJCTBEHHO, U B KAKMX CIy4asiX Hapo[ A0JI-
’K€H OCYILECTBJISATh BJIACTh HEMIOCPE/ICTBEHHO;
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7) HapoI HOCUTEJTh CYBEPEHUTETA, COeP)KaHUe ITOM (PYHKIIMU HAPOJIA;

8) Hapo KaKk UCTOYHUK BJIACTH.

Hpyroi npumep. CornacHo ct. 15 Koncturyimu PO 3akoHbl U MHBIE TTPABOBBIE aKThl, IPUHU-
Maemble B PO, He noykHbl potuBopeunTh KoHctutyuuu P®. [l npoBepky BHIIIOJIHEHUSA TOTO
MIpaBUJIa MOXKHO COCTaBUTh KJIACCU(PUKATOP IPOTUBOPEUMIA TPaBOBbIX akToB KoHcTuTymu PO.

Crnenyroumii npumep. Koncruryuus P® coracHo cr. 15 nMeeT BbICHIYIO IOPUIUUECKYIO CUITY,
NpsIMOe JIENCTBUE U ITpUMEHsIeTcs Ha Beell Tepputopun Poccuiickon denepanun. BozHukaer Bonpoc,
Kak jeiictByer Koncrutyimsa PO B kaxk10M Bue MPaBOOTHOIIEHUA.

Bonpocsl 1Jis1 CTy1eHTOB, H3Y4YAKOIHUX TEMY:

1) IOT kak TeopeTnyeckoe 3HaHUE;

2) 10T kak npakTuyecKoe 3HaHUE;

3) IOT kak cuHTe3 TeOpPeTUYECKOro U MPHUKJIAJIHOTO 3HAHUS,

4) U310KUTE B3MISABI ABTOPOB, MEPEUUCIIEHHBIX B Naparpade Ha U3y4aemylo Temy.
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§ 7. Opuanveckas TeXHHKA M 3aKOHO1aTeJbHAsl TEXHUKA

[Tpu n3yveHnn IpUIMIECKON U 3aKOHO/IATEIBHOW TEXHUKY BHAYaJIe HEOOXOAMMO PacCMOTPETh
ux noHAtus. FOpuamyeckast TeXHMKa — COBOKYITHOCTb METOJIOB, CPEJICTB U IPUEMOB, UCTIOJIb3Ye-
MBIX B COOTBETCTBUH C IIPHUHSTHIMH ITPABMJIAMH ITPY BHIPAOOTKE M CHCTEMATH3allMi HOPMaTUBHO-TIpa-
BOBBIX aKTOB JIJIs1 0OECIIeueHHsI UX COBEpIICHCTBA. BaskHelas ee pa3HOBUIHOCTb — 3aKOHO/IATEIb-
Hasl (MpaBOTBOpPYECKas), B YaCTHOCTH KOAM(UKAIIMOHHAS TEXHUKA.

3akoHoaTeNbHAs] TeXHHKA — CHCTeMa MpPaBWI U MPHEMOB, UCITIONIb3YEMbIX CYOBEKTAMU
3aKOHOJIATEJILHOTO MpoLiecca JJIs OpraHU3alMy U OCYLIECTBIEHHS 3aKOHOJATENIbHON JeSATEIbHOCTH.
3akoHozaTeIbHASL TEXHUKA JIOJKHA 00ECTIeYUTh COOTBETCTBUE (POPMbI HOPMATUBHBIX MTPEANMCAHHNA
UX COJIEPKaHUIO, JOCTYITHOCTh, TPOCTOTY M 0003PMMOCTh HOPMATUBHOTO MaTepHaa, NCUepITbIBAIO-
LU OXBAT PEryJIMpPyeMbIX BOIIPOCOB U T. JI.

[ToHATHA 1OpUINYECKON, 3aKOHOAATENBHOU, 3aKOHOIIPOEKTHOM, 3aKOHOTBOPYECKOW, HOPMO-
TBOPUYECKOW M MPABOTBOPYECKON TEXHUKHM MMEIOT Pa3HbIi 00BbEM U BBICTYNAIOT B KAYeCTBE YacTeit
apyr apyra. HanGonbimii 06beM UMeeT MOHATHE I0PUANYecKol TeXxHuKU. Opunnyeckas TeXHUKa
KpOMe HOPMOTBOPYECKOW BKJIIOUAET B ceOsl U MHTEPIPETAIIMOHHYIO, TIPABOMPUMEHHUTENBHYIO TeX-
HUKY, a TaKXe€ TEXHUKY CUCTEMATU3allMd HOPMAaTUBHBIX ITPABOBBIX AKTOB.

Bropeim 1o 06bemy nociie noustust 0T sBnsieTcst NoHsITHE 3aKOHOTBOPUYECKOM TeXHUKHU. OHO
IIMpe TOHSTHS 3aKOHOIATEILHOW TEXHUKU. 3aKOHOTBOPYECKHMH MPOIIeCcC BKIIOYaeT B ceOsl Bce CTa-
11U, HAYMHAs C BOSHUKHOBEHUS Ujie OyIyIIero 3aKOHa, ero KOHIETINH U 3aKaHY1Basi BHECEHUEM B
HEro N3MEHEeHUH, IOTIOHEHUI 1 OTMEHbI. 3aKOHOAATENbHBIN ke MPOoLIECC UMeeT Oosiee y3K1e paMKH:
ero HauYaJIbHOW CTaJiell SIBJISIETCS MOsIBJICHNE IOTPEOHOCTH B HOBOM 3aKOHE, 3aKOHOJATe IbHASI MHU-
[[MaTHBa, KOHEYHOW — MPOMYJIbralysi 3akoHa. Takum 0Opa3om, 3aKOHO/IATENIbHBIN MTPOIIECC BBICTY-
IIaeT YacThI0 3aKOHOTBOPYECKOTO Iporiecca. COOTBETCTBEHHO, M 3aKOHOJATENIbHYIO TEXHUKY CJIEyeT
paccMaTprBaTh Kak 4acTb OoJiee MUPOKOro MOHSATHS — 3aKOHOTBOPYECKON TEXHHUKH.

3aKOHOMNPOEKTHAsI TEXHUKA SIBJISIETCS YACThIO 3aKOHOTBOPUECKOM TEXHUKU: ITO CUCTEMA ITpue-
MOB, METOJMK U MPaBWJI pa3pabOTKU KOHIIENIINY U TeKCTa 3akoHompoekTa. Cepa ee mpuMeHeHus —
niepBast (J03aKOHOJATEIbHAS ) CTaIUs 3aKOHOTBOPYECKOTro Tmpotiecca. [JanbHeiias padoTta HaJl 3aK0-
HOIIPOEKTOM TIPEICTABIISIET COOOM HEe 3aKOHOIPOEKTHYIO, a 3aKOHOJATEIIbHYIO TEXHUKY.

3aKOHOTBOpYECKask U HOPMOTBOpUECKas (MpaBOTBOpUECKasl) TEXHUKA SIBJISIOTCS TOXK/IECTBEH-
HBIMHM NOHATUSIMU. Paznuuve MexIy HUMM 3aKJII0YaeTcss B TOM, YTO HOPMOTBOpYECKAask TEXHUKA
IIMPe 3aKOHOTBOPUYECKOM, TIOCKOJIBKY MPEACTABIISIET COOOM CUCTEMY CPE/ICTB, IPUEMOB, TIPABILT M3/1a-
HUS1 HE TOJIKO 3aKOHOB, HO M JPYIMX MCTOUYHUKOB IpaBa (TOJ3aKOHHBIX HOPMATHBHBIX ITPABOBBIX
aKTOB, IOTOBOPOB HOPMATUBHOI'O COAEPKAHUS U T. 11.).

3akoHoOzaTeIbHASL TEXHUKA — 3TO CUCTEMa CPEJICTB, MPABUII U PUEMOB TTOATOTOBKU Hanbosiee
COBEpLICHHBIX 10 (pOpMe, CTPYKTYPE U CONEPKAHUIO IIPOEKTOB 3aKOHOAATEIbHBIX AKTOB.

OpHUM M3 OCHOBOIOJATAOIIMX BOMPOCOB 3aKOHOAATEIbHON TEXHUKHU SIBJISETCS BOINPOC O
cpeAcTBax IOPHAHYECKOr0 BbIPaKeHUs BOJM 3aKOHOAaTeJs1. PaccMOTpUM MpaBOBYIO MO3M-
o 1o atomy Borpocy C. C. AnekceeBa (AnekceeB C. C. O0mas teopus rnpaba: YueOHUK. M.,
2011 C. 488-490).

TocynapcTBeHHast BOJIs, 9TOOBI OHA CTasia MPaBOM, JODKHA OBITh BO3BE/ICHA B 3aKOH U BBIpa-
’K€Ha Ha SI3bIKE TpaBa. DTa eATeJIbHOCTh OCYIIECTBIISIETCS Ha OCHOBE I0PUINYECKON TEPMUHOJIOIUN
IIPYU NIOMOLIM CHEHMAJIBHBIX CPEJCTB IOPUINYECKON TEXHUKHU.

B coorsercrBuu ¢ Koncrurynyeit PO B ocHOBE rocyapcTBEHHOI BOJIM JIEKUT HApOJHAsI BOJIS.
BaxHpIM BOIpPOCOM SIBJISIETCSI YCTAHOBJIEHWE COOTHOLIEHUWSI HAPOAHON BOJIM M TOCYIapCTBEHHOW
BOJIH.

Cpencrea 10pUIMYECKON TEXHUKH — 3TO HEMaTepHhasibHble (DOPMBI, IPU MOMOILM KOTOPbIX
MOXHO CTPOHTH MPAaBO — CO3[IAaBaTh €ro CKeJeT, KOHCTPYKIMHU, OONeKaTh B IOPUIMUECKUIA BH] €r0
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cojiepkaHue. ITO COOTBETCTBYIOIINE B OCHOBHOM UAEATBHOIN CTPYKTYpE IMpaBa CBOEro pojia TUTIOBbIE
CXEMBbI, IOPUINYECKUE HOPMBbI, BXOJSIIKE B ACUCTBYIOLIYIO CUCTEMY MpaBa.

I'maBHBIMM cpeCcTBaMU I0PUINYECKON TEXHUKU SIBJISIOTCS:

a) HOPMaTUBHOE MTOCTPOEHUE;

0) crcTeMHOe TIOCTPOEHHUE;

B) IOPUINYECKHE KOHCTPYKIIVH;

I') OTpacjeBas TUIM3aLKUs

O. A. KpacaBuMKOB K CpeAcTBaM I0pUANYECKON TEXHUKU TIPUIUCIISIET:

1) TepmuHOIIOrHIO;

2) 10pUIMYeCKUe KOHCTPYKIIUH;

3) mpe3yMIuu ¥ (PUKIUH;

4) cucremaruzaimio (cM.: KpacapuukoB O. A. CoBeTckasi Hayka rpaxjaHckoro npasa. Ceepa-
JIOBCK, 1961. C. 124-132).

OtMeuasi TUIOAOTBOPHBIN XapaKTep caMoro Mojxofa aBTopa K BOMPOCaM IOPUIUYECKON TeX-
HUKU, C. C. Anexkceen YKa3bIBaACT, YTO €ro MO3NUHA HYXKIACTCA B OOIMOJHCHUAX W YTOUHCHHUAX.
Hap;my C UHBIM, BBITCKAIOIIHUM M3 IMOCICAYIOHIETO U3JIOKCHUA, HAJ0 BUACTH, YTO CUCTEMATU3alUA
€CTh PABOTBOPYECKAS TI0 CBOEH OCHOBE I0PUANYECKH CofiepKaTesbHas IeITeTbHOCTD M C 9TOM TOUKU
3pE€HUA OHa HE MOXKCET 6I>ITB IMOCTaBJICHA B OJWH pAd C TCpMHHOJIOFI/IGﬁ U IOpUIANYECCKUMU KOH-
CTpYKIIMsIMU. B TO ke BpeMsi, €C/iu CBSI3bIBATh I0PUIMYECKYI0 TEXHUKY CO CTPYKTYpOU IpaBa (a 3To
KpaifHe CyIIeCTBEHHO), HEOOXOAMMO CPE/I TEXHUKO-IOPUIMUECKHUX CPEJICTB BBIIETUTH HOPMATUBHOE
Y CUCTEMHOE MOCTPOEHHE BOJIM 3aKOHOJATENISI M OTPACIIEBYIO THITU3AIMIO HOPM (K TOMY ke, KaK yxKe
TOBOPUJIOCH, IOPUMUECKasi TEXHUKA BKJIOYAET IIPUEMBI IIOCTPOESHHUSI HOPMATUBHOTO MaTepraia).

HopmatusHoe nocrpoenue. IlepeBon Boiu rocyaapcTBa Ha SI3bIK IpaBa COCTOMT, MTPEXe
BCEro, B TOM, YTO OHA HA OCHOBE KaTeropuil MPaBOCO3HAHUS (KATETOPHIA «IIPaBO» M «OOSI3aHHOCTh»
¥ Jp.) TIpA TIOMOIIM IOPUIMYECKOW M MHOW TEPMHMHOJIOTMU M3JIaraercsi B BHJi€ HOPMATHBHOIO
NpeanucaHusi — KOHKPETHOro, (hOpMaIbHO 3aKPEIUIeHHOTO TrOCYAapCTBEHHO-BIACTHOTO BEJICHHUS
HOPMATUBHOIO XapakTepa (peryisiTUBHOTO, OXPaHUTEJIbHOTO, Je(PMHUTUBHOIO U T. [1.). 3noxeHue
FOCYII&pCTBCHHOfI BOJIM B BUJI€ HOPMBI-TIPEAINMUCAHUA U €CTh Ta IEPBUYHAA TUIIOBaA CXEMa, C KOTOpOfI
HAYMHAETCS] IOPUIUKO-TEXHUUECKOE CTPOUTEILCTBO MPaBa.

CucremHoe nocrpoenne. HopmatrBHasi opraHu3anysi BOJIM 3aKOHOJATEN sl He OrpaHNYMBa-
€TCA TOJIBKO €€ BBIPAKCHHUEM B BUJIC HOpM-HpG}IHHC&HHﬁ. HOpMaTI/IBHbIe npeanruCanruA JOJIKHBI 6I)ITI>
BBIPAXXEHBI B BUJIC JIOTUYCCKUX HOPM. OCO6O Ba’xXHO, ‘{TO6I)I IMIpyU HOPMATUBHOM H3JIOKCHHUU 6I)IHI/I
HEPA3PBIBHO CBA3AHbI PETYIATUBHLIC U OXPAHHUTCIbHBIC HOPMATHUBHBIC ITPEATIUCAHU .

IOpuanyeckue KOHCTPYKIUH. DTO O0jiee BHICOKHIA yPOBEHb TEXHUKO-IOPHIIUECKOTO BBIPa-
JKEHUsI BOJIM 3aKOHO/IATEJIs, OTpaXKalolel XxapakTep (MOJesb) CBA3U MEXY JIEMEHTaMHU U CTOPO-
HAMU JIOTUYECKMX HOPM (XapaKTeprCTUKY IOPUAMYECKUX KOHCTPYKIMIA Kak Moneau cM.: YepnaH-
ueB A. @. IOpuanueckre KOHCTPYKIIMH, X poJib B Hayke v nipakTuke // [IpaBoBenenue. 1972. Ne 3. C.
12 u cnen.). FOpunnveckue KOHCTPYKIIMU MIPEACTABIISIOT COOOH crierduyeckoe MmocTpoeHne Hop-
MaTUBHOTO MaTepHaia, COOTBETCTBYIOIEE OIPEACICHHOMY THITY WJIM BUAY CIOKUBIIUXCS TIPABOOT-
HOIIICHUH, I0PUINIECKUX (DAKTOB, UX CBSI3U MeXIy cOOOM. B KaxIoi oTpaciu mpaBa CyIEeCTBYIOT
YCTOABIIHUECA KOHCTPYKIIUH, BBIPAKCHHBIC ITTABHBIM O6p330M B KOIII/I(I)I/IHI/IPOBaHHbIX HOPMAaTHUBHBIX
akTax. TakoBbl cXeMbl (MOJIEJI) COCTABOB MPECTYIUICHUI B YTOJIOBHOM TIpaBe, B TOM YHCIIE Pa3HO-
oOpaszHble O0IIHMe U CIelMabHBIe COCTaBbl. TIIATETBHOCTBIO OTPAOOTKH IOPUIMUECKUX KOHCTPYK-
U OTIIMYaeTCsl IpakIaHCKOe MPaBo (pa3sHOOOpa3Hble KOHCTPYKIIMK JOTOBOPOB, HAIIPUMEDP TaKHX,
KaK MpperyJsipHasl TIOKJIaXxa ¥ UPPEryJIsSpHBIN 3aeM; KOHCTPYKIIMSI «OTBETCTBEHHOCTh O€3 BUHBI»;
KOHCTPYKIIHS «IIPUCYTCTBYIOIINE U OTCYTCTBYIOIINE CYObEKThI» U T. 11.). CocTaB U pa3padOTaHHOCTh
IOPUANYECCKHUX KOHCprKHI/Iﬁ SABJIAIOTCA OJHUM U3 roKasareJjein TEXHUKO-IOPUANYCCKOIO YPOBHSA pa3-
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BUTHS JIAHHOUM OTpAcCIi MpaBa, CTeTICHW Pa3BUTHS B Hell HOPMATHBHBIX 000OITIEHUH, UX OTpaboTaH-
HOCTH.

IOpuarueckue KOHCTPYKIIMH MIPECTABIISAIOT COOOM Kak Obl TOTOBBIE TUTIOBBIE OOPA3IIbl, CXEMBI,
B KOTOpBIE OOJIeKaeTcsi HOpMATUBHBINA MaTepuasl. VX mcnonp3oBaHue ooserdaer (popMyinipoBaHue
IOPUINIECKUX HOPM, TTPUAaeT HOPMATUBHOW perjlaMeHTAIIuN OOIECTBEHHBIX OTHOIIEHUH YETKOCTh
U OIpEeeIeHHOCTh, 0OECTICUNBAET, CIIeA0BATEIbHO, HEOOXOMUMYI0 (POPMATBbHYIO ONpEeIeHHOCTh
npaBa. BaxHeiiias 3a1a4a mpy co3JaHUH I0PUANIECKUX HOPM, 2 HOpMA TOXe KOHCTPYKIIHSI COCTOUT
B TOM, YTOOBI MOAOOPATh TaKMe KOHCTPYKIIMHU, KOTOPBIE COOTBETCTBOBATIM ObI COAEPKAHMIO HOpMa-
TUBHOTO MaTepHaJa, O3BOJIsUTU Obl C MAKCUMATTBHOU 3(D(hEKTUBHOCTHIO 0OECTIeYNTh TIOCTABICHHbIC
3aKOHOJATENIEM 33/1a4H.

IOpuarueckue KOHCTPYKIMU CKJIAIBIBAIOTCSI HA OCHOBE OIMBITAa MTPABOTBOPUYECTBA (B OCHOBHOM
KOMU(UKAITMOHHOTO0), B X0Jie KOTOPOrO OTOMpAloTcsl HarOoJIee 1enecoodpa3Hble U OTOPACHIBAIOTCS
yCTapeBIlIe MOJE/Y MOCTPOSHUSI HOPMATUBHOTO MaTepraa. Bosblnyio posb B X BHIPAOOTKE UTPaeT
npaBoBas Hayka. OHa He TOJIbKO TEOPETUYECKH 3aKPEIUIsieT U OCMBICIIUBAET CJIOKHUBIIMECS Ha IPaK-
THKE TUTIOBbIE KOHCTPYKIIMH, HO U CTAaBUT BOMPOC 00 X JIATbHEUIIeM Pa3BUTHH.

OTtpaciaeBas Tunu3anusi. Crierpuaeckorl KOHCTPYKTUBHON MO JIEJTbI0, 00eCTIeunBaIoNIei
M3JIOKEHNUE BOJIM 3aKOHOJATENS Ha sI3bIKE TpaBa, SABJISETCS CTPYKTYPHBIM THIT MPABOOTHOIICHUS.
HopmaruBHble npeanucanus 1Jis KX CHCTEMHOW OpraHW3aIiy JOJKHBI ObITh U3JI0KEHBI TAKUM 00pa-
30M, YTOOBI OHM HE TOJIFKO 00OPA30BBIBAJIH JIOTHUECKHE HOPMBI M CTPOMHBIC IOPUIMUECKUE KOHCTPYK-
IIH, HO ¥ BKJTIOYQJIUCh B CTPOTO OIpPEEICHHYIO OTPacib MpaBa, COOTBETCTBOBAIM TUITMIECKUM Yep-
TaM OTPACJIEBOTO MPABOOTHOIIEHHS. DTO IOCTUTAETCS ITyTeM MOMEIIEHH S IAHHOTO TIPEINMCaHusI B
OTpaceBOI KOAUMPHUIIMPOBAHHBIN aKT, TOJYMHEHHS €ro OMpeeSIeHHON cucTeMe 00X HOPM, TTpH-
MEHEHHsI OTPACIIEBON TEPMHUHOJIOTHH U JIP.

ITo muenuio Tuxomupoa 0. A., BaXHBIM 37€MEHTOM 3aKOHOJAATEIbHON TEXHUKH SIBJIS-
eTCsl HOpMAaTHBHAS CTPYKTYpHU3alIMsl TEKCTa 3aKOHA, TO €CTh TOUHAS MOCIIEI0BATEIbHOCTh OTepaIfii
(3akoHozIaTeIbHAS TEXHUKA: HAyIHO-TIpakTUdeckoe mocodue. M., 2000). K Hum oTHOCATCS:

— JIeVCTBUS TIO0 BBIPAOOTKE KOMITO3HIINY aAKTa,

— YCTaQHOBJICHHME €r0 COCTABHBIX YacCTeH,

— hopMyIpOBaHUE MTPABOBBIX MPEANUCAHUI, HOPM,

— WCTIOJIb30BaHKE OTCHUIOK U IPYTUX «IOPUIUYECKUX CBS30K»,

— onpereseHue CrocoOOB U MOpPsi/IKa BCTYIUICHHS aKTa B CHJTY,

— OTMEHA ¥ U3MEHEHHUE JIPYTUX MTPABOBBIX aKTOB.

10. A. TuxoMHpOB Ha3BIBACT TTPABWIIA JJIsI BRIPAOOTKU CTPYKTYPHI 3aKOHO/IATEIFHOTO TEKCTA.

Bo-1iepBbix, HEOOXOOMMO BBIJICNIATH B 3aKOHE B KAYECTBE €T0 IMATH COCTaBHBIX YacTel: 1)3aro-
JIOBOK, 2)mpeamOyity, 3)HOpMAaTUBHbBIC TTPEANUCaHUs], 4)3aKTIOYUTETbHBIE U 5)IepEeXOIHbIE MOJIoXKe-
HUs. DTO MOTYT OBITh TJIABBI U CTAaThU, PA3/IEibl, IJIABbI U CTATHH, YACTH, PA3/IEIbl, TJIABbl U CTATHH.
[Nono6Hoe uneHeHue npegonpenesnsercss 00beMoM HOPMAaTUBHOTO MaTepuasa, HO TPy OJHOM Herpe-
MEHHOM YCJIOBHU — MEPBUYHOM KJIETKOM CJY:KHUT MpaBoBast HopMa. CTaTbi MOTYT OBITh pa3fie-
JIeHbl Ha TIYHKTHI C HyMepaIyeid. 3arojioBoK JOKeH ObITh KPaTKUM M eMKHM, CBOETO pojia «<HOpMa-
TUBHBIM JIEBU30M» 3aKOHA. B mpeamOyiie iy1s1 OOMbIIHX 1Mo 00beMy 3aKOHOB ClieyeT 3apuKCHpoBaTh
MCXOJIHBIE TTO3UIIMH 3aKOHA U ero 1ie. Hepeako 3ToMy MocBAIIAIOTCS NMEepBble CTaThH 3aKOHA.

B HOpMaTHBHBIX MpEeINUCAHKAX CIIEyeT OTPa3UTh HAOOP IOPUAMYECKUX TPABUII TIOBEACHUS
Kak (popMyJT ITPaBOMEPHOTO U HEMTPABOMEPHOTo MOBe/leHus1. Borpoc o KiiaccrguKanusx mpaBoBbIX
(opMm ocHoBaTenbHO pa3padoTaH B IOPUAMUYECKON JuTeparype. Kpome Tpex OCHOBHBIX BHJOB HOPM
IO CNIOCOOY MPABOBOTO PErYIMPOBaHMS — | )IMITEpaTUBHBIC MTPEAUCAHNUS, 2)103BOJICHU, 3)3arpeTh
— onpaBJaHsl 1 Oosiee APOOHBIE KJIACCU(HUKALMKI C YI€TOM (PYHKIIMOHAIBHOTO HA3HAYEHUSI HOPM.
NwmeroTcs B BUYy HOPMBI-Je(bUHUIIAN, HOPMBI-1IEJTN, HOPMBI-TTPUHITUITBL, HOPMBI KOMIIETCHITMOHHBIE,
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HOPMBI-IIPEIIMCAHN S, HOPMBI-3aIIPEThl, HOPMbI-CTUMYJIbl, HOPMbI-CAHKIIMH, 4 TAKKE HOPMATUBBI U
CTaHAAPTHI.

3aKJII0YUTENbHBIE U NIEPEXOJHbIE MOJIOKEHUS MOCBSAIIAIOTCS MOPSIKY BCTYIUIEHMS 3aKOHA B
cui1y (CPOKHM BCTYIUIEHUS B JEUCTBHUE, BOBMOKHBI Pa3HbIE CPOKM /ISl €0 OTAEJIbHBIX MOJIOKEHU),
M3MEHEHUIO U OTMEHE COOTBETCTBYIOLIMX AKTOB M MX HOPM, ITOATBEPKIEHUIO ITPaBOIPEEMCTBEHHO-
CTH, IOPYUYEHMIO IIPUBECTU HOPMATUBHBIE aKThl B COOTBETCTBUE C JAHHBIM 3aKOHOM.

Bo-BTOpBIX, clieqyeT Tak MOCTPOMTh TEKCT 3aKOHA, YTOOBI CHavyasla B HEM OBbUIM W3JIOKEHbI
obmye mnonoxeHust (1eab, cepbl AEHCTBHS, MPUHIMILI PETYJIMPOBAHUS, OCHOBHbBIE CYOBEKTHI).
Hanee nenecoodpa3Ho GopMyIMpoBaTh HOPMBI O CTaTyce CyObEKTOB MpaBa M MX MpaBax U 00s3aH-
HOCT#IX (KOMIIETEHIIUH ), B3AMMOOTHOIIEHHUSIX MEX Ay cO00i. OnpaBiaHO YeTKO BBIIEIIATH MPOIECCy-
aJIbHbIE HOPMBI U B OCOOEHHOCTH TIPOLIEY Pl pean3aliiii MaTepraibHbIX HOpM. [1osie3Hb HOPMBI O
IOpPUIMYECKON 3alIUTE U MEPAX OTBETCTBEHHOCTH.

B-tperbux, Bompoc 00 OTChUIKax B 3akoHoparenbcTBe. C HMX MOMOIIBIO 00eCHeYrBaIOTCS
CHUCTEMHBIE CBSI3M MEXKAYy HOPMaMM M akTamu. Peub uier o cnocodax pacrpocTpaHeHHs JeWCTBUS
JOPYruX HOPM Ha TOT K€ IIPEIMET IPABOBOIO PEryJIMPOBaHUsA, KOTOPOMY IOCBAILEH COOTBETCTBYIO-
IU# 3aKOH. Takoe «BTSIrMBaHUE» B €ro chepy JOIKHO ObITh KOPPEKTHBIM M MCKJTIOUATh KaK UTHOPH-
pOBaHKE APYTrMX HOPM M aKTOB, TaK U UX MPOTUBOPEYXS C HOPMaMH JAHHOTO 3aKOHa. Ha npaktuke
JOITYCKAeTCsl HEMaJIo OIMOOK B ONpeeIeHIH BUIOB OTCHUIOK.

JIomycTUMBI OTCBUIKM K HOPMaM CBOETO 3aKOHA, KOIJia HYXKHO OOECTeUuTb CBSI3b MEKIY
OOILIMMHU ¥ KOHKPETHBIMH, CTIEIMATbHBIMU MOJIOKEHUSIMUA. OTCHUTKY K TIPABOBBIM aKTaM OoJiee BbICO-
KO I0PUANIECKON CHITBI OTTPABIAaHbI TOT/IA, KOTJa HAaJ0 BBISIBUTH IPABOOOPA3YIONINI UCTOYHUK JaH-
HOT'O 3aKOHA. BO3MOXHBI OTCBUIKM K MEXKIYHAPOJHBIM aKTaM, paTU(UIIMPOBAHHBIM M OJOOPEHHBIM
Poccreit 1 HakagpIBalONMM Ha Hee 00s3aTesbCTBa, TpeOyIolye s UX WCTIOMHEHUS TPUHSTUS
BHYTPUTOCYJAPCTBEHHBIX aKTOB. OTCHUIKM K aKTaM HU3IIEH I0PUIMYECKON CUJIBI ONpaBJaHbl TOrAA,
KOrJJa HeOOXOIMMO YIJTMHUTD «IIPABOBYIO CBSI3b» U ONPEeUTh OCHOBAHHU S U3/IaHKs HOBOTO 3aKOHA
WIN AATh [TOPYYEHUE NPUHATH MOA3AKOHHbIN aKT.

IMo cBoeMy 00BbEMY OTCBUTKM MOTYT OBITh CIIEJIAHBI K KOHKPETHOMY 3aKOHY B I1€JIOM JIHOO K €ro
YacTH, K 3aKOHY B LLIUPOKOM CMBICJIE, K 3aKOHOAATENbCTBY. OHU KacaloTcsl Kak JEWCTBYIOIINX, TaK U
MIpeATonaraeMbiX MPaBOBBIX aKTOB. [IpryeM Bo BeeX ClTydasix Hy’KHO COOJTIOIATh «MEPY OTCHITIOK», HE
JOITyCKasi OMIMOOK B BHIOOPE MX BHUIOB, a TAKKe N30BITOUHOCTH WJIM UTHOPUPOBAHUSI, HEIOOIIEHKH.

BaxHO JaBaTh BEPHBIE OTCBUIKMA K MEXKIYHAPOJHO-IIPABOBBIM aKTaM KaK IEPBUYHBIM IPABO-
BbIM MCTOYHHMKAM coryiacHo 1. 4 cratei 15 Koncruryiuu P®.

B-ueTBepThIX, CieayeT MpaBHIIBHO MCTIONB30BATh TAKOH MTPUEM, KaK OTOBOPKH, KOTOpPbIE JINOO
OrPaHMYMBAIOT JEWCTBHE HOPMBI, JIMOO BBOIST YCJIOBUS €€ MPUMEHEHHs, MO0 MPU3HAIOT B3aNM-
HOCTh 00513aTeJIbCTB YYACTHUKOB MPAaBOOTHOIIEHUH. [J00aBUM, UTO OrOBOPKM B MEXIYHApPOJHOM
IIpaBe UMEIOT JPYTroil CMBICII.

B-niaThIX, B TEKCTE 3aKOHA B PEKUX CIyYasX MOTYT ObITh JaHbl IPUMEYaHUS [Tl TIOSICHEHUI
MOPAIKA COOTHOLIEHHU aKTa B LIEJIOM UJIM €70 YaCTH C APYTMMU 3aKOHAMH U T. I1. TaKOBO ITpUMeUYaHue
B I'K no noBoxy BBeJieHuUs B JeWiCTBYE IUIaBbl 17 1ocjie NPUHATUS HOBOTO 3eMEJIBbHOIO KOJIEKCa.

B-1iecThix, B 3aKOHOTBOPYECKOH MpakTUKe psia cyobekToB Poccuiickoit denepanyu cramu
MOSIBJIATHCS PUJIOKEHUS K 3aKkoHy. IOpuanyeckas cuiia Takux MPUJIOKEHUN — Apyrasi, I0O3TOMY UX
HEpEeKO U3MEHSIIOT pellIeHUsIMU T'yOepHATOPOB. Bpsiji /i 3aKOH HyKIaeTcsl B TEKCTaX JBOSKOTO Poja,
JOCTATOYHO €0 HACBITUTh TEXHUKO-3KOHOMWYECKUMH U MHBIMU CIIELMATIbHBIMUA HOPMaMH.

B-cenpMbIx, HEOOXOAMMO KOPPEKTHO UCIIONB30BATh B TEKCTE 3aKOHA MHOCTPAHHBIE TEPMUHBI,
YUMTBIBASI KX CMBIC]T B HAITMOHAILHOM MPaBOBOM CHCTEME U 00eCTieunBasi TOYHOCTD nepeBona. OTme-
TUM B JIaHHOM CB$I31 MOJIE3HOCTb COCTaBJIEHU S [TIOCCAPUEB U CJIOBAPEN MPABOBBIX MOHATHI U TEPMU-
HOB B YCJIOBUSIX COMMKEHHS HAIIMOHAJIBHBIX 3aKOHO/IATEIBCTB.

Ha ¢popmupoBanne B3auMOCBSI3aHHBIX IPUEMOB 3aKOHOJATENIbHOM TEXHUKHU BIIMAIOT MPaBUiIa
MOATOTOBKY Y IIPUHATHSA 3aKOHOJATEIIBHBIX M MHBIX aKTOB. bosiblve Hafexabl cBsA3aHbl ¢ Penepab-
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HBIM 3aKOHOM «O HOPMAaTHBHBIX TTPABOBBIX aKTaX», KOTOPHI ONOOpEH B MEPBOM UTEHUH B HOSIOpE
1997 r. B Hem cozepskatcsi CBOero pojia HOpMaTUBhI K TTPOIIEly pe MOATOTOBKY 3aKOHOIPOEKTOB. DTOT
3aKOH ITOKa HE MPUHSAT.

Bonpocs! 1151 CTY1€HTOB, H3y4alOINX TeMY:

1) packpoiite nonstue IOT;

2) pacKkpouTe MOHSTHE 3aKOHOAATEIbHON TEXHUKMU;

3) Ha30BUTE MPaBIJIA JJIsI BBIPAOOTKH CTPYKTYPBI 3aKOHOJATEIBHOTO TEKCTa;
4) Ha30BUTE CPEJCTBA IOPUJNUECKON TEXHUKH;

5) Ha30BUTE CPENICTBA 3aKOHOATEIbHON TEXHUKMU;

6) U3JI0KUTE B3MJIsbl, IEPEYUCIIEHHBIX ABTOPOB HAa U3Yy4aeMyIo TEMY;

7) 1opuaMYecKas TEXHUKA U 3aKOHOJATE/IbHAs TEXHUKA.
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§ 8. Oco0eHHOCTH IOPUANYECKON TEXHUKH B
Pa3HbBIX MPABOBBIX CHCTEMAX COBPEMEHHOCTH

1. IIpaBoBasi cucreMa — COBOKYIHasl CBSI3b MpaBa (MM CUCTEMBI MPaBa), MPABOCO3HAHUS
(MM TIPaBOBOM KYJIBTYPHI Kak Oojiee 00Iero) v rmpaBo peanu3anuu. [IpaBoBylo cructeMy He cieayer
MyTaTh C MOHATUEM CUCTEMBI ITpaBa, KOTOpasi SIBJISIETCS JIMIIb YacThIO MPaBOBOM cucTeMbl. [ToHsTHE
MIPABOBOM CHCTEMBI YacTO MCTIONb3YeTCs AJIs1 TOTO, YTOOBI OXapaKTepPU30BaTh UCTOPUKO-TIPABOBbIC
STHOKYJIbTYpHbIE OTJIMUMS TpaBa Pa3HbIX TOCYIAPCTB U HAPOIOB.

DJieMeHTaMH MPAaBOBOU CUCTEMBI SIBJISIIOTCS:

Cucrema mpaBa.

[IpaBoBas KysbTypa.

Peanuzanus npasa.

Knaccudukaryst mpaBoBbIX CHCTEM BKJIIOUYAET:

Pomano-repmanckasi mpaBoBasi cembsi (W11 TPOpeccopcKoe Mpago).

AHIJIO-CaKCOHCKasl MPaBOBasi CEMbsI.

Penvruosnas npaBoBasi cembsl.

CymiecTByI0T pa3Hble KJIacCH(pPHUKALUKI TMPaBOBbIX cucTeM. OHM M3JI0KEeHbI, B TOM YHCIIE Clie-
OYIOUIMMU aBTOPaMHU:

Hasupg P. OcHOBHBIE TPaBOBbIE CUCTEMBI COBpeMEeHHOCTH. M., 1988.

[paiirept K., Ketii X. BBenenue B cpaBHUTENIbHOE MPaBOBe/IeHUE B chepe YacTHOro Ipasa:
B2 T. M., 1995.

Ocakge K. CpaBHHTENbHOE MPABOBECHUE B CXeMax: oo1ast u ocodeHnas yactu. M., 2000.

bexpys X. CpaBuuresnbHoe npaBopeneHue. M., 2008.

Jlexe P. Benukue npaBoBble CCTEMbl COBPEMEHHOCTU: CPaBHUTEJIBHO-ITPABOBOM Moaxol. M.,
2010.

B pomano-repmanckoil (KOHTUHEHTAJIBHOW) CHCTEME MpaBa UMEIOTCS CleyIolre 0CoOeH-
HocT. OCHOBHBIM MCTOYHHKOM IIpaBa sIBJISIETCS HOPMATHBHBIN akT — He MeHee 70 % ot obriero
yKcia gpyrux (opm mnpasa. 15 % 3aHMMaeT I0pUAMYEcKUil IpeleJeHT (Korja 3aKOH He sICeH, Ipo-
tuBopeuuB). 10 % 3aHMMaeT 0ObIYall — OH CUUTAETCS YCTAPEBITNM UCTOUHUKOM TpaBa. 5 % mpuxo-
JUTCS HA IOPUANIECKYIO TOKTpUHY. [1o cTpyKType nmpaBo AeiuTcs Ha OTpaci, a OHU Jajiee Ha IMoAo-
Tpacau U UHCTUTYTHI. [IpaBo crcTeMaTu3MpoBaHO U KOAUMPUITIPOBAHO.

AHIJIOCAKCOHCKOE NPAaBO sIBJISETCS ceMbell 0OIIero mpasa, MpereeHTHOro Npasa, Cyaei-
ckoro npaBa. OCHOBHBIM MCTOYHMKOM TIpaBa siBjisieTcsl mperneaeHT — 50 % oO01ero yucia Apyrux
dhopm npaBa. HopMaTuBHBIE aKTHI, B TOM YKCIIE U 3aKOHBI cOCTaBIs0T 40 %. Ha o0bryan mpuxoqurcst
— 10 %. OtcyTcTBYeET AejieHue MpaBa Ha YacTHOE U MyOnumaHoe. Mex1y mpereieHTaMy HeT uepap-
xuu. [IporneccyanbHoe MpaBo UMEET MPUOPHUTET TEepe] MaTepPUATIbHBIM.

MycyabMaHcKOe NpaBoO pacnpocTpaHeHo B 51 rocyaapcrse. Dta NMpaBoBasi CEMbsl UMEET
peauruo3Hoe cogep:xxanue. Kopan — ocHoBHOM NCTOYHMK ITpaBa. B Hem 250 npaBoBbIX cTpod, KOpPOT-
KMX (pparmMeHTOB. 70 — 110 BOIIpOcaM rpaxJaHCKOro rpasa, 30 — yroJoBHOIo npasa, 15 — yronoBHOro
nponecca, 70 — 1o Borpocam IpaBoOBOIO MOJIOKEHUs JIMYHOCTU MykuuHbl. Kopan nornonnen CyH-
HOU — MpaBWJIaMHU, 3alTMCaHHBIMU yueHuKamMu Myxammena. B nem umeercs paszzaen Vaxma, KOTOpbIit
CONEPKUT TPABOBbIE HOPMBI, BBEICHHbIE OOrOCJIOBaMU M I0PUCTAMU ITyTEM TOJKOBAHHUSI TIPABOBBIX
crpod Kopana u CyHHBI.

CeMbst 00b1YHOTO (AppuKaHCKOro mpaBa). DTO — COBOKYITHOCTh HEMMCAHHBIX MPABUI
TMOBEJICHUs], YCTHO TEepeAaBacMbIX M3 TMOKOJIEHUS B TOKOJIEHWE W 3allMIIAeMbIX T'OCYIapCTBOM.
OCHOBHBIM UCTOYHHMKOM IpaBa sipyisiercst oobrdaii —70 %. 15 % — HopMaTuBHBIH akT. 15 % — nperie-
neHT. [ 1aBHOE B OOBIYHOM ITpaBe — COOMOAeHNE OOSI3aHHOCTEH.
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2. CpoeoOpa3ne OPUIMYECKOH TEXHUKHU B Pa3HBIX MPABOBBIX CHUCTEMax MPOSBISAETCS B
pasHbix opuguueckux mnpodeccusx (Ocake K. CpaBHuTeNbHOE MpPaBOBEIEHUE: CXeMATUYECKUA
KommMmeHTapuil. M., 2008).
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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