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I'1aBa nepBast
O miaane YiaoxkeHust

I. O cBolicTBe 3aKOHOB rocy1apCTBEeHHBIX

OO0t mpeaMeT BceX 3aKOHOB €CTh YUPeIUTh OTHOIIEHUS JIIofiel K 0011iei 6e30MacHOCTH JIUI]
Y UMYIIIECTB. B BeJIMKOI CIIOKHOCTY CMX OTHOIIEHUH U 3aKOHOB, OT HUX BO3HUKAIOIINX, HEOOXOIUMO
HYKHO TMMOCTaBUTH INIaBHbIE UX pasneneHus. Hauanom cux pasaeneHuil NpueMIioTcs camble Mpe-
METBI 32aKOHOB: OTHOIIICHUS JIONCH, B 00IecTBe KUBYIIMX. OTHOIICHUSI CHU ABOSIKU: KAXI0€ JIUIIO
MMeeT OTHOIIEHUE KO BCEMY TOCYIapCTBY, U BCE JIUIA, B OCOOEHHOCTH, UMEIOT OTHOIICHHS MEK/Ty
cobowo. OTciofa BO3HUKAIOT /IBa INIaBHbIE pa3fieieHusl 3aKOHOB: 3aKOHBI FOCYJapCTBEHHbIE OIpee-
JISIOT OTHOIIIEHUE YACTHBIX JIMI] K TOCYAAPCTBY. 3aKOHBI IPakJaHCKHUE YUPEkKIAI0T OTHOIIECHHS JIHIL
MKy UMU. 3aKOHbI TOCYIaPCTBEHHBIE CYTh IByX POIOB: OMHU CYTh MPEXOASIIKUE, IPyTue KOpeHHbIE
Y HETO/IBUXKHBIE. 3aKOHBI PEXO/SIIUE CYTh T€, KOUMU OIpPeessieTCss OTHOIIEHHE OJHOTO WIIM MHO-
TUX JIMI] K TOCYIAPCTBY B OTHOM KaKOM-JIMOO citydae. TakoBbI CyTh: 3aKOHBI ITyOTMYHON SKOHOMUH,
3aKOHBI MUPA U BOWHBI, YCTaBbl MOIULIMYU U MPpod. OHU MO CYIIECTBY CBOEMY AOJIKHbBI U3MEHSIThCS
M0 U3MEHEHUIO OOCTOSITENLCTB. 3aKOHBI KOPEHHbIE, HAPOTUB, COCTOSIT B HAYAJIaX HEMOJABMKHBIX U
HEU3MEHSIEMbIX, C KOUMH BCe JIpyTrue 3aKOHbBI JOIKHBI ObITh cooOpakaeMbl. Hy:xHO paccMoTpeTh ux
CBOICTBO U CTENEHbh HEOOXOIMMOCTH.
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I1. O cBoiCTBE roCy1apCTBEHHBIX KOPEHHBIX 3aKOHOB

3aKOHBI CYIIECTBYIOT /151 MOJb3bl U OE30MaCHOCTH JIOAe, UM NoBiacTHbIX. Ho monmb3a u 6e3-
OIACHOCTh CYTh IOHSTHSI HEONPe/ie/IeHHbIE, MOJIBep;KEHHbIe pa3HBIM U3MeHeHUsIM. Ecin Obl 3aKOHBI
M3MEHSUTUCH TI0 Pa3IMYHOMY 00pa3y CHX MOHSTHH, OHM BCKOPE MPHIIUIM Obl B CMEIIEHHE U MOTJIH
Obl conemnaTbCcsl 1ake MPOTUBHBIMU TOMY KOHILY, JUIsl KOETO OHU CyIIecTBYIOT. [locemy BO BCSIKOM
01aroyCTpOEHHOM IrOCYAapCTBE AOJKHBI ObITh HaYasIa 3aKOHOIATENTLCTBA MOJIOXKUTEIbHbIE, TOCTOSIH-
HbIe, HEeTIPEJIOJKHbIE, HEMOIBIKHbIE, C KOMMHU ObI BCE APYTye 3aKOHBI MOTJIH OBITh coOOpakaeMbl. Cuu
TOJIOKUTENIbHBIE HauaJla CyTh KOPEHHBIE FOCYJApPCTBEHHbBIE 3aKOHBI. TpH CHIIBI IBUXKYT U yIPABJISIOT
rOCyJapCTBOM: CUJIa 3aKOHOJATe/IbHasl, UCIIONHUTENbHAS U cyqHas. Hayaio 1 MCTOYHMK cux cui B
Hapoyie: 100 OHU He UTO JIPYroe CyTh, KaK HPaBCTBEHHBIE U (DU3UYECKUE CHIIBI JIIOJIEH B OTHOLICHUH
UX K 00mmexuTuio. Ho cuibl cvu B paccestHuu MX CyTh CHITBI MepTBble. OHU He IPOM3BO/SAT HY 3aKOHA,
HU TIpaB, HU 00s13aHHOCTEN. YTOOBI c/1e/aTh MX IEUCTBYIONIMMU, HAJIEKAJIO UX COETUHUTD U TTPUBE-
ctu B paBHoBecre. CoeJMHEHHOE AENCTBUE CUJI COCTABIAET JepKaBHYIO BjaacTb. CONpsiKeHUs UX B
AepKaBHOH BJIACTU MOTYT OBITh MHOTOPA3IMYHbL. 13 CMX MHOTOPa3IMyYHbBIX CONPSIKEHU KOPEHHBIE
3aKOHBI OIPEIEIISIIOT O/IVH ITOCTOSIHHBIN U HenpeMeHHBIN. ITak, mpeaMeT U CBOICTBO IOCy/1apCTBEH-
HBIX KOPEHHBIX 32aKOHOB €CTh OIPEAEIUTh 00pa3, KOMM CHJIbl TOCYJAPCTBEHHBIE CONPATAIOTCS U ACH-
CTBYIOT B UX COEAMHEHHH.
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II1. IIpegmMeTHl KOPEHHBIX 3AaKOHOB

Onpenenus, TakuM 00pa3oM 0OITee CBOMCTBO KOPEHHBIX 3aKOHOB, HE TPYJHO OyJeT B 0COOeH-
HOCTH O3HAUUTh BCE UX MPEIMETHl. B camMoM jielie, CHITbl TOCYJapCTBEHHBIE, COCTABISIONINE OOIUI
NpeaAMET 3aKOHOB KOPEHHBIX, MOI'yT 6bITb paccMarprBacMbl B ABYX IMOJIOKCHUAX: UJIX B COCTOSSHUN
HX COCANHCHUS, NI B COCTOAHUMN UX JIMYHOIO pa3aC/ICHHA. B cocrossnuu ux COCANHEHUSA OHU ITPO-
U3BOJIAT JIEPKABHYIO BJIACTD M MOJUTUYECKHE TpaBa ee. OT JepXaBHOM BJIACTU BO3HUKAET 3aKOH H.
ero MCIOJIHeHUEe. B COCTOSIHMM pa3/ielIbHOM CHJIBI TOCYIAPCTBEHHbIC POXIAIOT MpaBa MOJIaHHBIX.
Ecnm Ol ipaBa JiepkaBHOW BJIACTH ObUIM HEOTPAaHWYEHHBI, €CJTM Obl CHJIBI TOCYAapPCTBEHHbBIE COETU-
HEHbI 6bIHI/I B Hep)KaBHOfI BJIACTU B TaKOU CTCIICHU, YTO HUKAKUX IIpaB HE OCTaBJISAIN 6I)I OHH IIOJ-
JaHHBIM, TOTJA TOCYIApCTBO ObUIO OBl B paOCTBE M MpaBiieHue ObLIo Obl JecrnoTudyeckoe. PadcTBo
CHe MOXET OBbITh JIBOSIKO: TMOJUTUYECKOE BMECTE U I'PaKJAHCKOE WM OHO TOJBKO TOJMTHYECKOE.
[MepBoro posma padCcTBO ObIBAET, KOT/A MOJIAHHBIE HE TOJIBKO HE UMEIOT HUKAKOTO yYacTUsl B CHJIAX
rOCyJapCTBEHHBIX, HO M, CBEPX TOT0, HE UMEIOT M CBOOOIbI PACIIONAraTh JIMIIOM X M COOCTBEHHOCTBIO
B CBA3U UX C JPpyIrvUMHU.

PabcTBO BTOpOro poma ObiBaer, Koraa MoOAAaHHbIE, HE YYacTBYsl B CHJIAX IOCYAapCTBEHHBIX,
MMEIOT OJTHAKO K€ CBOOOY B JIMIIE UX M COOCTBEHHOCTH. VI3 cero BUITHO, UTO NPH JIeP:KaBHOM BIACTH
CUJIBbI TOCYAAPCTBEHHLIC, OCTAIOIIUECA B PACIIONOKCHUN MMOAAHHBIX, CYTh IBOSAKW: OOAHUMMU I10JIb3Yy-
I0TCSI OHU B MIX COEJIMHEHUU; IPYTUMH — KAkl 0c0OeHHO. OT MepBHIX POXK/IAIOTCS MpaBa Moj1aH-
HBIX MOJIUTUYECCKHEC, OIPEAC/IAIIINEC CTCIICHb UX YYaCTUA B CHUJIaX TOCYyJapCTBCHHBIX. Ot BTOPBIX
MMPOUCXOOAT IpaBa I'PpaXXKAaHCKUE, OIMPEACIAIIINEC CTEIICHDb UX CBO6OIH)I B JIMLIC 1 UMYIICCTBE. Xotd
ImpaBa IrpaXJaHCKHUE U MOT'YyT CYHIECTBOBATb 663 IpaB MMOJIMTUYCCKUX, HO 6bITI/I€ X B CEM IIOJIOKEHUU
He MOXeT ObITh TBepO. B camMoM Jienie, npaBsa rpakJIaHCKKe B CYIIIECTBE CBOEM HE UTO JPYroe CyTb,
Kak Te e MpaBa NOJIMTHYECKUE, HO EHCTBYIONIME pa3/ie/ieHO W JIMYHO s Kakaoro. Cue pasierib-
HOE X JIeHCTBHE HE MOIIO Obl UMETh HUKAKOW TBEPIOCTH, €CIIU Obl He TIPEIOoNarajo OHO JPyroro
WX JISUCTBUS — COeIMHEHHOr0. M3 cero cieayer, YTo UCTHHHBIE TTPaBa IpaXJaHCKUe JOJIKHBI ObITh
OCHOBaHBI Ha MpaBax MOJUTUYECKHUX, TOUHO TAK K€, KaK U 3aKOH T'PaXJaHCKUI BOOOIIE HE MOKET
OBITH TBepI O€3 3aKOHA MOJIMTHYECKOT0. 3/IeCh OTKPhIBACTCS TIPHUYMHA U 00pa3, B KOEM MpaBa Ipax-
JIaHCKMe MOTYT MMETh MECTO B KOPEHHOM 3aKOHe rocyaapcTBeHHOM. OHU JJOJKHBI ObITh B HEM O3Ha-
YCHBI B BUAC NEPBOHAYAIBHBIX I'DAKIAHCKUX HOCJIG)ICTBI/II./JI, BO3HUKAIOMIUX U3 ITPaB IMOJIUTUICCKUX.
JlanpHeuIve ke UX CONPsKESHUsI TOJKHBI OBITh IMPEIOCTABIICHBI TIOCTAHOBJICHUSIM 3aKOHA TPakK1aH-
CKOTO. <...>
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O KOpeHHBbIX 3aKOHAX roCy1apCcTBa

Kakum 06pa3oM KOpeHHbIe 3aKOHBI TOCYIaPCTBA COMIENIATh CTOJIBKO HETOIBHKHBIMU U HETIpe-
MeHSIEMbIMH, YTOO HUKaKasl BJIACTh MPECTYMUTh X HE MOIJIA ¥ YTOO CHJIa, B MOHAPXHUU BCEJICUCTBY-
I01as1, HaJl HUMU eJUHCTBEHHO HUKAKOTo JeicTBrs He nMesna? Celd BOITpoc Beerjia OblT HauBaXHEH-
MM TTPEMETOM Pa3MBIIIUIEHHS BCEX TOOPBIX TOCyAape, ypaxxHeHHeM HAUTyqIluX YMOB, OOIIE0
MBICITUIO BCEX, KTO UCTUHHO JIDOUT OTEUECTBO U HE TIOTEPST eIlle HA/IeXK bl BUJICTh €r0 CYACT/IMBBIM.
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